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Trustee Liable in Commingling Trust Funds 


A trustee who commingles funds of the trust with his 
own funds will be liable for any loss sustained by the trust, 
notwithstanding his good faith in the transaction. 

The case in which this point was decided, In re Hinkel, 
Supreme Court of California, 24 Pac Rep. (2d) 778, is one 
which might be referred to by a bank or trust company as 
indicating a reason for the appointment of a corporate, rather 
than an individual trustee, or, at least, for the appointment 
of a bank or trust company as co-trustee. 

The facts showed that John Hinkel, who died on May 25, 
1926, left $30,000 to his widow in trust to invest and reinvest 
the fund and to pay $200 per month (using the principal, 
if necessary) to his daughter-in-law until she should remarry 
or until her youngest son should become twenty-one years 
of age. 

The widow, who was seventy-one years old at the time 
of the testator’s death, did not set the trust funds apart, but 
mingled them with her own funds and treated the trust funds 
as if they were her own property subject only to the provision 
that she pay to the daughter-in-law the sum of $200 a month. 
The American Trust Company was appointed her successor 
as trustee and in this proceeding she was required to pay to 
the trust company the amount of $21,237.14 to make good 
the loss sustained by the trust. Her plea that she had acted 
throughout in good faith, for what she believed to be the best 
interests of the beneficiary and upon the advice of counsel was 
held to be no defense. 

The opinion of the court reads as follows: 

This is an appeal by Ada M. Hinkel, former trustee under a 


testamentary trust, from a judgment in favor of American Trust 
Company, her successor as such trustee, and Undine H. Hinkel, the 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §477. 
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beneficiary of the trust. The court sustained objections of American 
Trust Company, as such successor, and of the beneficiary, to the 
report of the testamentary trustee, established the account of said 
trustee, and judgment was entered for the sum of $21,237.14 found 
to be due from said Ada M. Hinkel to American Trust Company as 
the balance remaining in the trust fund. 

On May 25, 1926, John Hinkel, husband of Ada M. Hinkel, died 
testate. To his will was attached a codicil which provided that “in 
case Undine H. Hinkel, my son’s wife, shall survive me, I hereby give, 
bequeath and devise to my wife, Ada M. Hinkel,” the sum of $30,000 
in trust to be invested and reinvested by the trustee and, in accord- 
ance with the terms of a certain property settlement agreement 
entered into between Undine H. Hinkel and the decedent’s son, Hulbert, 
to which the decedent was also a party, to pay to Undine H. Hinkel 
the sum of $200 per month out of interest and principal, if necessary, 
until she remarried and in any event until her younger son attained 
the age of twenty-one years. Upon the termination of the trust 
the funds remaining were payable to Ada M. Hinkel or the legatee 
entitled thereto under her will. Undine H. Hinkel has not remarried. 
Ada M. Hinkel was named the trustee, and the executrix of her 
husband’s will. At the time of the distribution of the estate of 
John Hinkel, the value of the estate approximated a sum between 
$600,000 and $700,000. 

By the terms of the decree of distribution the sum of $30,000 
was ordered distributed to Ada M. Hinkel in trust to carry out the 
provisions of the codicil. Prior to distribution the executrix had 
expended the sum of $1,725 as the proportion of the inheritance tax 
payable out of said trust property, and the sum of $2,400 to 
Undine H. Hinkel pursuant to the provisions of the trust. At the 
time of distribution there was due to the trust from the distributee 
the sum of $25,875. 

The first and only report and account of Ada M. Hinkel as 
trustee was filed on January 15, 1932. By her second amended 
first report she admits that at the time of the distribution of the 
estate the decedent’s estate was not possessed of cash in the sum of 
$30,000 and that she received no money from the estate as such 
trustee, but that nevertheless she, as trustee, executed a receipt to 
the estate for that sum. It is alleged in the report that, upon the 
advice of her attorney, in lieu of converting securities into cash, she 
selected from the estate distributed to her and set apart thirty $1,000 
irrigation and reclamation district bonds which she designated as 
the “Undine H. Hinkel Trust.” It was found by the court that said 
bonds could at that time have been sold for $28,500 or more and 
that on that date Ada M. Hinkel was willing to set apart said bonds 
as trust property in lieu of the sum of $25,875. The report accounts 
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for interest received from said bonds and for payments of $200 per 
month made to Undine H. Hinkel to February, 1932. The report 
further shows that in November, 1980, five of said bonds were sold 
for $1,600; that in December, 1930, ten were sold for $3,000; and 
that in February, 1931, ten were sold for $3,700. The cash balance 
on hand as of the date of the report is alleged to be $2,046.56, and 
possession of the remaining five bonds at a valuation of $4,112.77 
is also alleged. It is stated in the report that the trustee conferred 
in good faith with her attorney and was acting in good faith and 
with the intent to serve the interests of the beneficiary; and that 
such breaches of trust as occurred were committed without any 
wrongful intent, guilty knowledge, or consciousness of wrongdoing, 
and in reliance upon advice of counsel. 

The court found that none of the bonds was set apart by Ada M. 
Hinkel as trustee as alleged; and that none of the bonds constituted 
any part of the corpus of the trust; that the purported transactions 
whereby the same were sold were individual transactions of Ada M. 
Hinkel; and that the moneys received from sales were converted to 
the use of Ada M. Hinkel, individually, and of her son, Hulbert 
Hinkel. The court made a finding that the allegations concerning 
the good faith of the trustee were immaterial. The balance of the 
principal sum of $25,875, after crediting the monthly payments to 
the beneficiary, with simple interest on the decreasing balances at 
the rate of 7 per cent. per annum, amounting in all to the sum of 
$21,237.14, was found to be due from Ada M. Hinkel as trustee. 
From the judgment entered on that finding the trustee appeals. 

The main point made on the appeal is that the court should have 
made a, finding on the issue of the good faith of the trustee. The 
appellant contends that, contrary to the trial court’s conclusion, 
section 2238 of the Civil Code is applicable to the case, pursuant to 
which she claims complete exoneration for any breach of trust com- 
mitted by her. That section provides: “A trustee who uses or 
disposes of the trust property in any manner not authorized by the 
trust, but in good faith, and with intent to serve the interests of the 
beneficiary, is liable only to make good whatever is lost to the bene- 
ficiary by his error.” 

The theory of the appellant is that the violation, which is 
assumed by the argument to be the setting apart of the bonds in lieu 
of converting property into cash, and investing and reinvesting as 
authorized by the trust provisions, was a mistake committed in good 
faith, on the advice of the counsel who had previously advised and 
acted for the testator and drawn the will (although not the counsel 
now representing the appellant); and that such setting apart was 
made with the intent to serve the interests of the beneficiary and 
did in truth benefit the trust which gained by the difference between 
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the sum of $25,875 then due from the estate and the sum of $28,500 
found by the court to be the value of the bonds at that time; and 
that inasmuch as the trust was the gainer by the excess, no loss was 
caused to the beneficiary by the error. 

If all the facts were found as they are stated by the appellant, 
the point contended for by her might be resolved in her favor. 
Estate of Cousins, 111 Cal. 441, 448, 449, 44 P. 182. But, neither 
the findings nor the record supports the premise upon which the appel- 
lant relies to relieve her from her unfortunate predicament. The Court 
found that, although the trustee was willing at the time she executed 
a receipt for $30,000 as trustee, to set apart the designated bonds, 
said bonds were not in fact so set apart; that they and the proceeds 
therefrom were converted by the trustee and her son Hulbert Hinkel 
to their own use, and were treated in all respects as their individually 
owned property. That the findings are supported by the evidence 
and in turn support the judgment, and that the liability of the 
trustee is at least that declared in the case of Estate of Cousins, 111 
Cal. 441, at page 445, 44 P. 182, is shown by the following briefly 
stated facts appearing in the record: 

In March, 1922, Hulbert Hinkel, the son of the testator, and 
Undine H. Hinkel were husband and wife and had two minor sons. 
At that time Hulbert Hinkel and the testator, as first parties, exe- 
cuted a written agreement with Undine H. Hinkel, as second party, 
whereby the former agreed and guaranteed to pay to the latter the 
sum of $200 during her natural life, unless she remarried, and in any 
event until the younger son attained the age of twenty-one years. 
The testator further agreed, in the event he predeceased second party, 
that the payment of said sum monthly should be made a charge 
against his entire estate, except that in the event he should by his will 
direct the sum of $30,000 to be deposited in trust for the uses and 
purposes as provided in the codicil to his will, it was agreed among 
the parties that he and his estate should be discharged from any 
further liability. 

In 1926, when John Hinkel died, Ada M. Hinkel was seventy-one 
years of age. The son Hulbert lived with his mother. He acted as 
her agent in all her business affairs, including the matter of the trust 
here involved. At no time was a separate account kept of any of 
the proceeds of the bonds claimed to have been set apart for the 
trust, and at no time was any account kept, either as a bank account 
or in any other manner, purporting to be an account of the trust 
funds. Hulbert testified that the bonds designated herein as having 
been sold were sold through his own individual account, and that 
the proceeds from the sales were deposited partly to his own and 
partly in his mother’s individual account. Other investments and 
reinvestments were made with these proceeds and no separate or any 
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account thereof was given or kept. The admissions and undisputed 
testimony of the conduct on the part of the trustee and her son fully 
support the conclusion that the entire matter was considered by them 
as a family affair, with no duty devolving upon the trustee or her 
son except to make the payment of $200 monthly to Undine H. 
Hinkel. Under such a state of facts, viz., where trust funds have 
never been set apart but have been willfully and unnecessarily com- 
mingled with and used as the trustee’s own property, the liability of 
the trustee is settled and is at least the liability imposed by the 
court’s decree herein. Sections 2236, 2237, Civ. Code; Estate of 
Cousins, supra, 111 Cal. 445, 44 P. 182; 26 R. C. L. pp. 1322, 1323, 
§ 184; 39 Cyc. pp. 424-480. Pursuant to the facts and the findings 
herein, the application of the provisions of section 2238 may affect 
only the rate of interest with which the trustee is chargeable (Estate 
of Cousins, supra; 39 Cyc. pp. 428 et seq., § 5), which in this case 
the court found was simple interest at 7 per cent. per annum on the 
decreasing balances. The court, therefore, in effect did apply the 
provisions of said section in so far as the same are applicable to the 
facts presented. The judgment is affirmed. 


RRR 


Liquidating Agent of Bank Authorized to Ex- 
change Mortgage for Home Loan Bonds 


A state banking commissioner in charge of liquidating the 
affairs of an insolvent bank has authority to exchange a 
mortgage, held by the bank as security, for bonds of the 
Home Owners’ Loan Corporation. This was held by the 
Court of Appeals of Kentucky in the case of Collopy v. 
Dorman, 68 S. W. Rep. (2d) 610. 

The court further declared that it was not within its 
province to formulate the policy of the banking commissioner 
in such cases generally, for instance, to lay down any rule 
indicating how the market price of the bonds at the time of 
the transaction, or the relative values of the bonds and the 
mortgage security, should affect the transaction. Each case 
should be presented to the court, so that interested parties 
may have an opportunity to file objections, and each case 
should be considered by the court upon its own particular 
merits. The opinion of the court reads as follows: 


a tc a ga al alg ac ama 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §133. 
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The petition was filed by the state banking and securities commis- 
sioner and a special deputy in charge of the liquidation of the 
Latonia Deposit Bank & Trust Company, an insolvent institution, 
against the appellants, Edward C. Collopy and Marie Collopy, sub- 
mitting the facts to be epitomized, and asking for a declaration of 
rights and duties specifically and generally in respect thereto. The 
chancellor made such a declaration, and the judgment is before this 
court for review. 

The question propounded may be thus expressed: Has the bank- 
ing and securities commisisoner and his liquidating agents the author- 
ity to accept bonds of the Home Owners’ Loan Corporation, a relief 
agency recently created by the United States government, in satisfac- 
tion of notes owned by the bank and release the mortgages securing 
them, which bonds may be quickly converted into cash but at a 
discount? 

The Home Owners’ Loan Corporation was brought into being 
by an act of Congress, approved June 13, 1933 (12 USCA §§ 1461- 
1468), for the purpose, in part, as stated in its title, “to provide 
emergency relief with respect to home mortgage indebtedness, to 
refinance home mortgages, to extend relief to the owners of homes 
occupied by them and who are unable to amortize their debt else- 
where.” The capital stock is owned by the United States and pro- 
vision is made for the corporation’s financing. Its bonds are issued 
in exchange for amortized obligations secured by mortgages on homes 
as therein provided. Under some circumstances cash may be paid. 
The bonds are the direct obligations of the corporation. As we 
understand, they are debentures without any specific lien allocated 
to the respective bonds. They bear 4 per cent. interest. The United 
States fully and unconditionally guarantees the payment of interest. 

When the Latonia Deposit Bank & Trust Company was placed in 
the hands of the commissioner for liquidation, it held the notes of 
the appellants for a balance of about $2,300, which was secured by 
a mortgage on their home. They are not able to pay that indebted- 
ness. Their condition brings them within the letter and spirit of 
the act of Congress, and they have made application to the Home 
Owners’ Loan Corporation for a loan in an amount sufficient to pay 
their debt, the same to be payable to them in bonds. The granting 
of the loan is conditioned upon the acceptance of the bonds by the 
banking and securities commissioner in full satisfaction of their note 
and the discharge and release of the mortgage securing it. 

Averment is made that the liquidation of the obligations of various 
mortgagors can be greatly facilitated if it is within the right and 
power of the banking and securities commissioner to accept these 
bonds in satisfaction thereof. It is represented, and so stated in the 
judgment, that under existing conditions it is practically impossible 
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to liquidate mortgage debts held by the bank; that an attempt to 
enforce the liens would result in the taking over of the real estate, 
so that no actual progress can be made in the settlement of the 
bank’s affairs; that the bonds of the corporation are susceptible of 
being converted into cash; that it is anticipated that the bonds will 
be marketable at a discount of not exceeding 10 per cent., and 
probably less, of their face value; and that there is at present a 
market quotation of 92 for the bonds. The court adjudged that in 
the performance of his duties, the commissioner is authorized to 
accept the bonds of the Home Owners’ Loan Corporation in satisfac- 
tion of existing mortgage debts and to release the liens when the 
amount of bonds approximates the debt to be canceled, and that such 
is the case set forth in the petition. It was further adjudged that it 
is the duty of that officer to convert the bonds into cash whenever the 
discount is not excessive, and that a 10 per cent. discount is not 
excessive. The judgment goes further and declares that in a given 
anticipated case, when the amount of bonds is less than the asset 
to be surrendered, the commissioner should have an appraisement 
made of the property upon which the lien rests, and if it approxi- 
mates the amount of the bonds offered, he should accept them, 
although they be less than the debt. It was held that in so proceed- 
ing, he is acting within the scope of the powers delegated to him 
under the law. 

The primary purpose of the laws authorizing and controlling the 
liquidation of insolvent banking institutions is to protect the deposi- 
tors and to secure settlement of their claims as promptly as is con- 
sistent with the reasonable conservation and economic administration 
of the assets. To that end, the banking and securities commissioner 
is vested with broad discretionary powers, although his acts are 
subject to judicial review. He is a trustee of an express trust to 
accomplish the objects of the statute. Although there appears no 
specific authority in respect to such disposition of the assets as they 
are here presented, regard must be had for the elemental rule that 
the powers of a trustee are commensurate with the duties of the trust 
and that whatever authority is necessary to possess in order to 
effectuate its objects it is given him by implication. The commis- 
sioner’s acts must, therefore, be judged by the rule of reason, 
prudence, and good faith, with a liberal rather than a strict inter- 
pretation of his statutory authority. Cartmell v. Commercial Bank & 
Trust Co., 153 Ky. 798, 156 S. W. 1048; Ex parte Smith, Banking 
Commissioner, 160 Ky. 83, 169 S. W. 582; American Southern 
National Bank v. Smith, 170 Ky. 512, 186 S. W. 482, Ann. Cas. 
1918B, 959; Commonwealth ex rel. Denny, Banking Commissioner, v. 
Hargis Bank & Trust Co., 233 Ky. 801, 26 S. W. (2d) 1045: 
Wilson, Banking Commissioner, v. Louisville Trust Co., 242 Ky. 432, 
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46 S. W. (2d) 767; Dorman, Banking Commissioner, v. Dell, 245 
Ky. 34, 52 S. W. (2d) 892, 893; Milner v. Gibson, 249 Ky. 594, 
61 S. W. (2d) 273. These cases present particular acts of the 
commissioner which were held to have been done in the proper exercise 
of authority. Special note may be taken of Ex parte Smith, Banking 
Commissioner, where it is held that without first obtaining the consent 
of the court the commissioner may sell and convey the real estate 
as well as the personal property of the bank, at either public or 
private sale, upon such terms as he believes to be the best interest 
of all concerned. ; 

All transactions of the commissioner and, his representative must 
be reported to the court in the proceeding stipulated by the statute 
(section 165a-17) in order that an aggrieved party may there ques- 
tion them, that arbitrary acts or abuse of discretion may be pre- 
vented, and that the settlement of the institution’s affairs may 
ultimately receive the approval of the court. Barr v. Dorman, Bank- 
ing and Securities Commissioner, 249 Ky. 367, 60 S. W. (2d) 939; 
Milner v. Gibson, supra. 

The courts take judicial notice of the existing economic condi- 
tions. Atchison, T. & S. F. Ry. Co. v. United States, 284 U. S. 248, 
52 S. Ct. 146, 76 L. Ed. 273. These conditions and the heroic efforts 
which are being made to relieve them are the outstanding contem- 
porary facts dominating thought and action throughout the country. 
It seems to us, therefore, that with due regard for those efforts and 
without lessening the proper degree of judicial consideration to be 
accorded his statutory powers interpreted as above outlined, the 
banking commissioner may exchange a proper security of the bank 
for the bonds of the Home Owners’ Loan Corporation, subject, how- 
ever, to the right of interested parties to file exceptions to the trans- 
action and to the duty of the court to review it according ‘to the 
law governing the liquidation of insolvent banks. That procedure is 
established. It must be respected. None of those who might except 
to the exchange are here. We may not enter a pre-judgment. 

The facts presented in the instant case seem to show that under 
the circumstances the exchange would be consonant with sound busi- 
ness judgment and prudence and for the best interest of all concerned, 
although some loss may be immediately sustained by this expeditious 
method of converting a “frozen asset” into cash. But the commis- 
sioner’s action, through his deputy, must be reported and take its 
course in the pending proceeding through which the liquidation is 
passing. 

Beyond this the court is not inclined to go. It should not declare 
the policy of the banking commissioner in such matters generally or 
to say what he should do in any other case, as we are requested by 
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the petition and briefs to do. Each case must be considered on its 
own particular merits as it is presented. 

If the judgment declaring the powers of the commissioner be 
construed as going further than this opinion, it is modified to that 
extent, and as thus modified it is affirmed. 

Whole court sitting. 


RRL RIE 


Bank Agreeing to Honor Checks Not Liable to 
Holder in Absence of Certification 


A. bank which agrees to honor checks drawn by a depositor 
for certain purposes and refuses to pay the checks upon 
presentment will not be liable to the holder unless the checks 
have been certified. This is so even though the drawer has 
given the bank a note to secure it against any overdraft result- 
ing from the payment of the checks. Brantley v. Collie, 
Supreme Court of North Carolina, 117 S. E. Rep. 88. 

In this case it appeared that Collie and Sanford, partners 
doing business under the name of “Service Warehouse Com- 
pany” and engaged in the tobacco business, had an account 
in the Planters’ National Bank & Trust Company. The bank 
entered into an agreement to pay all checks drawn by them 
during the tobacco selling season of 1931. In connection with 
this agreement, the partners executed a note to the bank to 
secure it against loss through any overdraft which might occur 
as a result of paying their checks. 

Seven checks, aggregating $568.33, drawn by the partners 
were delivered to the plaintiff in payment for tobacco. When 
these checks were presented to the bank, payment was refused 
and this action was brought to recover the amount from the 
bank. The court applied the rule that the holder of a check 
cannot enforce it against the drawee bank unless the check 
has been certified, and held that the plaintiff could not recover. 
In the opinion the court said: 

The cause of action alleged in the complaint is founded upon 


certain checks described therein. These checks are payable to the 
order of the plaintiff, and were drawn on the defendant the Planters’ 








NOTE — For similar decisions see Banking J.aw Journal Digest (Fourth 
Edition) §258. 
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National Bank & Trust Company. It is alleged that the checks 
were duly presented by the plaintiff to the defendant for payment, 
and that upon such presentment payment was refused. It is not 
alleged that the defendant had accepted the checks, and thereby 
become liable to plaintiff as the holder of the checks. C. S. § 3171. 

It is well settled as the law that the payee or other holder of a 
check, which has not been accepted or certified by the drawee bank, 
cannot maintain an action to recover of said bank the amount of 
the check. 7 C. J. 698. In Commercial Nat. Bank v. Bank, 118 
N. C. 783, 24S. E. 524, 32 L. R. A. 712, 54 Am. St. Rep. 753, it is 
said that the holder of a check cannot maintain an action against 
the bank upon which the check is drawn, until after the acceptance 
of the check by the bank. In the opinion in that case it is said: 
“This is the uniform line of decisions in the federal courts and our 
own, and it is sustained by the overwhelming weight of authority 
in other courts, though there are a few decisions in other states to 
the contrary. The bank is the agent of the drawer. ‘Till acceptance 
of the check, it has assumed no liability to the payee. Its liability, 
if any, is to the drawer whose checks it has agreed to pay if it has 
the drawer’s funds in hand; and for breach of that contract it is 
liable to the drawer, not to the payee.” 

This well-settled principle is applicable to the instant case, and 
fully supports the judgment dismissing the action as to the defendant 
the Planters’ National Bank & Trust Company. It is not necessary 
to decide the question discussed by counsel in their briefs filed in 
this court as to whether the contract alleged in the complaint between 
the defendant the Planters’ National Bank & Trust Company, and 
the defendants J. S. Collie and R. M. Sanford (drawers of the 
checks), copartners, doing business under the name of the Service 
Warehouse Company, is valid or not. Conceding that the contract 
is valid as between these defendants, it does not follow that the plain- 
tiff can recover of the defendant the Planters’ National Bank & Trust 
Company on the principle of Gorrell v. Water Supply Co., 124 N. C. 
328, 32 S. E. 720, 46 L. R. A. 513, 70 Am. St. Rep. 598. That 
case is readily distinguishable from the instant case. Neither Ballard 
v. Bank, 91 Kan. 91, 136 P. 935, L. R. A. 1916C, 161, nor Saylors v. 
Bank, 99 Kan. 515, 163 P. 454, are authorities in support of the 
contention of the plaintiff in this case. In both these cases, the 
drawee bank was interested in the live stock which the drawer of 
the check had purchased from the holder. 

As the judgment in the appeal of the plaintiff must be affirmed, 
it follows that the judgment in the appeal of the defendant the 
Planters’ National Bank & Trust Company must also be affirmed. 
The plaintiff is not entitled to recover in this action of either the 
defendant the Planters’ National Bank & Trust Company or the 
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defendant P. H. Collie. The judgment dismissing the action as to 
the defendant the Planters’ National Bank & Trust Company, and 
the judgment dismissing the cross-action of said defendant against 
the defendant P. H. Collie, are both affirmed. 


There have been a number of decisions in which a person 
has deposited money with a bank upon the express under- 
standing that the deposit will be used for the purpose of 
paying certain checks. Upon the presentment of the checks, 
the bank has refused to honor them and has attempted to 
apply the deposit to the satisfaction of a debt owing to it by 
the depositor. In these cases it has been held that the bank 
may not refuse to pay, notwithstanding the fact that the 
checks have not been certified. 

A deposit of this kind is a specific deposit made for a 
certain purpose. The bank agrees to pay the money upon 
specified conditions and is bound by its contract. The ques- 
tion as to the right of the holder of an uncertified check to 
enforce it against the drawee bank does not enter into the 
matter. 

ERE RR EEE 


Emergency Powers 


The United States Supreme Court has sustained the 
validity of the Minnesota statute granting a two years’ exten- 
sion of time on mortgages as against the argument that the 
statute is contrary to the provision of the Federal Constitution 
prohibiting states from passing any law “impairing the obliga- 
tion of contracts.” 

Mortgages are contracts and the mortgagor’s obligation 
is to satisfy the mortgage at maturity. It is obvious that a 
statute giving him additional time impairs the obligation. 
The decision is based on the ground that the emergency 
caused by the depression justifies the legislation. The major- 
ity and minority opinions agree that an emergency creates 
no new power of government and does not increase granted 
powers. An emergency does, however, under the prevailing 
opinion, bring into being the occasion for exercising existing 
powers. 
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The decision, which is, of course, one of outstanding im- 
portance, is generally accepted as indicating what will be the 
attitude of the highest court when the provisions of the 
National Recovery Act, conferring sweeping emergency 
powers upon the President, are brought before it for 
adjudication. 


When this time arrives, the question concerning the 
impairment of contracts will not be involved because the 
constitutional prohibition against state statutes bringing 
about this result does not apply to acts of Congress. It has 
been decided in earlier decisions that Congress may pass laws 
which, directly or indirectly, impair the obligations of con- 
tracts. The majority opinion delivered by Chief Justice 
IIughes reads in part as follows: 


The State court upheld the statute as an emergency measure. 
Although conceding that the obligations of the mortgage contract 
were impaired, the court decided that what it thus described as an 
impairment was, notwithstanding the contract clause of the Federal 
Constitution, within the police power of the State, as that power 
was called into exercise by the public economic emergency which the 
Legislature had found to exist... . 

In determining whether the provision for this temporary and 
conditional relief exceeds the power of the State by reason of the 
clause in the Federal Constitution prohibiting impairment of the 
obligations of contracts, we must consider the relation of emergency 
to constitutional power, the historical setting of the contract clause, 
the development of the jurisprudence of this court in the construction 
of that clause and the principles of construction which we may be 
considered to be established. 

Emergency does not create power. Emergency does not increase 
granted power or remove or diminish the restrictions imposed upon 
power granted or reserved. The Constitution was adopted in a 
period of grave emergency. 

Its grants of power to the Federal Government and its limitations 
of the power of the States were determined in the light of emergency 
and they are not altered by emergency. What power was thus 
granted and what limitations are thus imposed are questions which 
have always been and always will be the subject of close examination 
under our constitutional system. .. . 

It cannot be maintained that the constitutional prohibition should 
be so construed as to prevent limited and temporary interpositions 
with respect to the enforcement of contracts if made necessary by 
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a great public calamity such as fire, flood or earthquake. ... And if 
State power exists to give temporary relief from the enforcement of 
contracts in the presence of disasters due to physical causes, such 
as fire, flood or earthquake, that power cannot be said to be non- 
existent when the urgent public need demanding such relief is pro- 
duced by other and economic causes. 

It is no answer to say that this public need was not apprehended 
a century ago, or to insist that what the provision of the Constitu- 
tion meant to the vision of that day it must mean to the vision of 
our time. If by the statement that what the Constitution meant at 
the time of its adoption it means today, it is intended to say that 
the great clauses of the Constitution must be confined to the inter- 
pretation which the framers, with the conditions and outlook of their 
time, would have placed upon them, the statement carried its own 
refutation. 

It was to guard against such a narrow conception that Chief 
Justice Marshall uttered the memorable warning: ‘We must never 
forget that it is a Constitution we are expounding, a Constitution 
intended to endure for ages to come, and consequently, to be adapted 
to the various crises of human affairs.” 


In the minority opinion, Justice Sutherland writes in 
part as follows: 


He simply closes his eyes to the necessary implications of the 
decision who fails to see in it the potentiality of future gradual but 
ever-advancing encroachments upon the sanctity of private and public 
contracts. 

The effect of the Minnesota legislation, though serious enough 
in itself, is of trivial significance compared with the far more serious 
and dangerous inroads upon the limitations of the Constitution which 
are almost certain to ensue as a consequence naturally following any 
step beyond the boundaries fixed by that instrument. 

And those of us who are apprehensive of the effect of this decision 
would, in a matter so important, be neglectful of our duty should 
we fail to spread upon the permanent records of this court the 
reasons which move us to the opposite view. 

A provision of the Constitution does not admit of two distinctly 
opposite interpretations. It does not mean one thing at one time 
and an entirely different thing at another time. If the contract 
impairment clause, when framed and adopted, meant that the terms 
of a contract for the payment of money could not be altered in 
invitum by a State statute enacted for the relief of hardly pressed 
debtors to the end and with the effect of postponing payment or 
enforcement during and because of an economic or financial emer- 
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gency, it is but to state the obvious to say that it means the 
same now. 

This view, at once so rational in its application to the written 
word, and so necessary to the stability of constitutional principles, 
though from time to time challenged, has never, until recently, been 
put within the realm of doubt by the decision of this court. 


KERRIER G 


Payment of Officer’s Debt with Corporation’s 
Money 


Where an officer of a corporation uses the corporation’s 
money to pay a personal debt, but the creditor receives the 
money without knowledge of the officer’s wrongful act, the 
creditor cannot be made to return the money to the corpora- 
tion. Aneless Corporation v. Woodward, Court of Appeals 
of New York, 186 N. E. Rep. 800. 

The treasurer of the plaintiff corporation, in this case, 
was indebted to the defendant in a sum exceeding $33,000. 
As treasurer he drew a check for the amount of the debt on 
the corporation’s bank account and had it certified by the 
drawee bank. The check was drawn to the order of the 
defendant. ‘The treasurer indorsed the check for deposit and 
deposited it to the defendant’s credit in another bank. He 
delivered the deposit slip to the defendant and the bank, in 
which the check was deposited, collected the proceeds and 
paid them over to the defendant. 'The defendant never saw 
the check and had no knowledge that the money he received 
belonged to the plaintiff corporation. It was held that the 
defendant was entitled to hold the money as against the 
corporation. 

If the check had been delivered to the defendant by the 
treasurer the defendant would have been liable. In that event 
the defendant would have been put upon notice by the form 
of the check that the corporation’s funds were being used to 
pay the treasurer’s personal indebtedness. The opinion of 
the court in this case reads as follows: 


. NOTE — For similar ‘decisions see “Banking Law Journal Digest (Fourth 
Edition) §1126. 
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In plaintiff’s brief, the sole issue is stated to be whether personally 
or through his agents defendant had notice of the diversion of plain- 
tiff’s funds. 

Plaintiff is a New York corporation. Oscar J. Wile, who was its 
treasurer, was personally indebted in a sum upwards of $33,000 to 
defendant from whom he had misappropriated that amount and who 
resides in England. There is a finding that Wile was empowered to 
execute corporate checks for corporate purposes. In order to dis- 
charge this personal obligation, the day before defendant left New 
York, Wile, as treasurer drew plaintiff’s corporate check in favor of 
defendant upon the National City Bank, caused it to be certified, 
wrote upon the back the words: “For deposit to the credit of A. E. 
Woodward,” underneath these words inscribed “Aneless Corporation, 
Oscar J. Wile, Treas.,” delivered the check to the Royal Bank of 
Canada and surrendered to defendant a duplicate deposit slip which 
did not indicate the form of the check. The bank collected it and 
paid the proceeds to defendant. It had no knowledge that the check 
was drawn in payment of a personal indebtedness, and, until the 
institution of this action, defendant had no knowledge of the fact 
that plaintifi’s funds had been used to pay Wile’s indebtedness nor 
even any knowledge of plaintiff’s existence. 

As between Wile and defendant a valuable consideration subsisted. 
If Wile had abstracted $33,000 in cash from plaintiff’s safe, 
deposited it to the credit of his own account, and drawn a check 
against it to the order of defendant, who, without knowledge or means 
of knowledge of the circumstances, took possession of the proceeds, 
defendant would not be liable. Stephens v. Board of Education, 
79 N. Y. 183, 35 Am. Rep. 511; Newhall v. Wyatt, 1389 N. Y. 452, 
456, 34 N. E.. 1045, 36 Am. St. Rep. 712. Even if Wile had 
deposited a forged check to defendant’s credit in the Royal Bank 
without knowledge by the bank or by defendant of the forgery, and 
defendant had in good faith transferred this credit to his own bank 
in England, the victim of the forgery could not recover against him. 
In Nassau Bank v. National Bank of Newburgh, 159 N. Y. 456, 459, 
54 N. E. 66, on facts analogous to this supposition, application was 
made of the rule that, when money has been received by a person in 
good faith in the usual course of business and for a valuable con- 
sideration, it cannot be pursued into his hands by one from whom 
it has been obtained through the fraud of a third person. If this 
check in evidence had been delivered to defendant in person, he would 
have been put on notice by its form. He had actual knowledge that 
the debt to him was not corporate. If the bank had possessed the 
same knowledge concerning the personal nature of the debt, it also 
would have been put on notice. The bank, however, was defendant’s 
agent only for the purpose of collecting a check (Negotiable Instru- 
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ments Law [Consol. Laws, c. 38] § 350-c) presented in the usual 
course of business, regular on its face, and bearing no indicia of such 
defects as would constitute a warning. If the form of the instru- 
ment was not unusual, and if delivery was not accompanied by any 
suspicious circumstances, there is no rule that the bank was bound 
to communicate to the payee specific information in relation to the 
details of the transaction. The two principals were Wile and defend- 
ant. In converting corporate assets and directing them into channels 
whereby they eventually reached defendant, Wile acted alone and was 
the agent of no one. His fraudulent performance was for his own 
benefit. He was merely defendant’s debtor and plaintiff’s despoiler. 
He simply paid a debt in his own behalf with other people’s money. 
It was the bank and only the bank which acted as defendant’s agent, 
and its powers were restricted to receipt of the deposit for collection 
and transmission. Without purporting to indorse as defendant’s 
agent, Wile did pretend to act for plaintiff in instructing the collect- 
ing bank to receive the deposit for defendant’s account. Defendant 
never saw the check. His agent for a limited purpose never was 
aware and was under no duty to make inquiry in relation to the 
situation forming the background of its issue. 





FEDERAL LEGISLATION 
AFFECTING BANKS 


CURRENCY 


The Gold Reserve Act of 1934. House Bill 6976, entitled the ‘‘Gold 
Reserve Act of 1934,’’ was introduced by Mr. Somers of New York on 
January 16 and passed by the House on January 20. Section 2 (a) 
provides for taking over of gold of the Federal Reserve banks and reads 
as follows: 


‘Upon the approval of this Act all right, title and interest, and 
every claim of the Federal Reserve Board, of every Federal Reserve 
bank, and of every Federal Reserve agent, in and to any and all gold 
coin and gold bullion shall pass to and are hereby vested in the United 
States; and in payment therefor credits in equivalent amounts in dol- 
lars are hereby established in the Treasury in the accounts authorized 
under the sixteenth paragraph of section 16 of the Federal Reserve Act, 
as heretofore and by this Act amended (U. S. C., title 12, see. 467). 
Balances in such accounts shall be payable in gold certificates, which 
shall be in such form and in such denominations as the Secretary of the 
Treasury may determine. All gold so transferred, not in the possession 
of the United States, shall be held in custody for the United States, and 
delivered upon the order of the Secretary of the Treasury; and the Fed- 
eral Reserve Board, the Federal Reserve banks, and the Federal Reserve 
agents shall give such instructions and shall take such action as may be 
necessary to assure that such gold shall be so held and delivered.’’ 


Section 2 (b) of the Act amends $16 of the Federal Reserve Act 
(12 U. 8S. Code, § 411), making Federal Reserve notes redeemable in 
gold, by making such notes redeemable in ‘‘lawful money.”’ 

Section 16 of the Federal Reserve Act (12 U.S. Code, § 413), requir- 
ing Federal Reserve banks to carry reserves of 35% in gold or lawful 
money against their deposits and 40% in gold against their notes in cir- 
culation, is amended by substituting gold certificates for gold. The 
same substitution is made with reference to deposits by Federal Reserve 
banks in the United States Treasury for the redemption of their issued 
notes. 

Section 3 of the Act authorizes the Secretary of the Treasury to 
regulate the conditions under which gold may be used industrially or by 
the Federal Reserve banks for settling international balances. 

Under section 4 of the Act, any gold, withheld or used in violation of 
the Act or regulations issued thereunder, is forfeited to the United 
States and the person guilty of the violation is subject to a penalty of 
twice the amount of gold involved. 

Section 5 provides that no gold shall hereafter be coined and no gold 
eoin paid out by the United States, except that coinage may be contin- 
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ued by the United States mints for foreign countries in accordance with 
the Act of January 29, 1874 (31 U. S. Code, § 367). This section also 
provides that all United States’ gold coin shall be withdrawn from 
circulation and formed into bars. 

Section 6 of the Act provides that no United States’ currency shall 
be redeemed in gold except as permitted in regulations to be issued by 
the Secretary of the Treasury, except that gold certificates owned by the 
Federal Reserve banks ‘‘shall be redeemed at such times and in such 
amounts as, in the judgment of the Secretary of the Treasury, are neces- 
sary to maintain the equal purchasing power of every kind of currency 
of the United States.’’ This section also provides that the reserve for 
United States notes and Treasury notes of 1890 and the security for 
gold certificates, shall be maintained in gold bullion equal to the dollar 
amounts required by law, and that the reserve for Federal Reserve notes 
shall be maintained in gold certificates or in credits payable in gold 
certificates maintained with the Treasurer of the United States, under 
section 16 of the Federal Reserve Act, as amended. 

This section also provides that ‘‘no redemptions in gold shall be 
made except in gold bullion bearing the stamp of a United States mint 
or assay office in an amount equivalent at the time of redemption to the 
currency surrendered for such purpose.’’ 

Section 7 provides that, if the weight of the gold dollar shall be de- 
creased, it shall be reduced, the resulting increase in value ‘‘shall be 
covered into the Treasury as a miscellaneous receipt’’; and, if the weight 
of the gold dollar is increased, the resulting decrease in value of gold 
reserves for United States notes and Treasury notes of 1890, and as 
security for gold certificates shall be compensated by transfers of gold 
bullion from the general fund. 

Section 3700 of the United States Revised Statutes (31 U. S. Code, 
§ 734) provides that the Secretary of the Treasury may purchase coin 
with any of the bonds or notes of the United States, upon such terms as 
he may deem most advantageous to the public interest. Section 8 of the 
Act amends this law by providing that the Secretary may purchase gold 
in any amounts, at home or abroad, with any direct obligations, coin or 
currency of the United States, or with funds in the Treasury not other- 
wise appropriated, upon such terms as he may deem most advantageous 
to the public interest. Gold so purchased is to be included as an asset 
in the general fund of the Treasury. 

Section 3699 of the United States Revised Statutes (31 U. S. Code, 
§ 733) provides that the Secretary of the Treasury may anticipate the 
payment of interest on the public debt by a period not exceeding one 
year, from time to time, with or without a rebate of interest. Section 9 
of the Act amends this by adding a provision to the effect that the Sec- 
retary may sell gold in any amounts, at home or abroad, upon such 
terms as he may deem most advantageous, the proceeds of such gold to 
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be covered into the general fund of the Treasury, provided that the 
Secretary may sell gold required as a reserve or security for United 
States currency ‘‘only to the extent necessary to maintain such currency 
at a parity with the gold dollar.’’ 

Section 10 of the Act, for the purpose of stabilizing the exchange 
value of the dollar, authorizes the Secretary of the Treasury tv buy, 
sell, and otherwise deal in various forms of commercial paper, govern- 
ment obligations, coin, bullion, cable transfers, foreign exchange, etce., 
and, to facilitate such operations, establishes a stabilization fund of 
$2,000,000,000 out of the receipts directed to be covered into the Treas- 
ury, under section 7 of the Act. Section 11 of the Act authorizes the 
Secretary of the Treasury, with the approval of the President, to issue 
such rules and regulations as may be necessary to carry out the purposes 
of the Act. 

Title 3, section 43 of the Agricultural Adjustment Act of May 12, 
1933 (the Thomas amendment), authorizes the President, by proclama- 
tion, to fix the weight of the gold dollar in grains, ‘‘but in no event 
shall the weight of the gold dollar be fixed so as to reduce its present 
weight by more than fifty per centum.’’ Section 12 of the Act amends 
this provision by adding the following sentences: ‘‘Nor shall the weight 
of the gold dollar be fixed in any event at more than 60 per centum of 
its present weight. The powers of the President specified in this para- 


graph shall be deemed to be separate and distinct powers, and may be 
exercised by him, from time to time, severally or together, whenever and 
as the expressed objects of this section in his judgment may require.”’ 


Report of Committee on Gold Reserve Act. The Committee on Coin- 
age, Weights and Measures, submitted a report which contained the fol- 
lowing explanation of the operation of the new law, particularly the 
stabilization fund provided for in section 10 of the Act. 


‘‘This stabilization fund is a new and most interesting development. 
It is new in this country, although it has operated very successfully 
for many months in the monetary systems of our principal competitor 
in international trade. The sum set aside for maintenance of this fund 
amounts to $2,000,000,000. This sum is appropriated from the profits 
accruing to the Government upon acquiring the gold now held by the 
Federal Reserve bank. It is interesting because it is the most ingenious 
instrument ever developed in the monetary systems. It is equally effec- 
tive in attack and defense. The reason for its establishment in this case 
is to defend the American dollar and our gold stocks against the inva- 
sion of similar funds operated by competitor nations. To understand 
its operation we must realize that since the world depression nearly all 
nations have been forced off gold and swollen budgets along with dis- 
turbing internal conditions have depreciated their currencies; conse- 
quently, they could deal to better advantage with other low currency 
nations rather than with the high currency nations. Great Britain 
whose existence depends upon world trade found this trade dissipated 
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because her currency had a high tendency and in order to check this 
tendency she set aside the equivalent of $175,000,000 with which to 
purchase American dollars and other gold-redemption currencies. She 
sold pounds and bought dollars. When you sell large quantities of a 
thing you cheapen it but when you buy large quantities the tendency is 
to enhance the value of the article purchased. 

‘‘The equalization fund was so effective in driving our dollar up that 
we were forced off the gold standard. It is to prevent a repetition of 
this experience that we create the stabilization fund preparatory to the 
return to gold redemption. 

“‘The upward flight of the American dollar meant a correspondent 
decline in commodity prices, the debtor was at a distinct disadvantage. 
Commodities were his only source of income. If he borrowed in high 
commodities and had to pay in low commodities his task became ex- 
ceedingly difficult. This led to repudiation on the part of the debtor 
and bankruptcy for the creditor. To meet this situation the Congress, 
through the medium of what is commonly called the ‘‘Thomas amend- 
ment,’’ impowered the President to save the debtor and creditor alike 
by vesting in him the authorization to cut the gold content of our 
monetary unit providing he did not exceed a 50 percent limitation. 
The succeeding events now make it advisable to once more make the 
American dollar a constant unit. One can not definitely say what 
that value should be at the moment. It is the opinion of the adminis- 
tration however that its proper value lies somewhere between 50 and 
60 percent of its former value. 

‘‘Tf the gold dollar is revalued at 50 percent, this will double the 
statutory value of our monetary gold and broaden the basis for our 
eurrency and credit system. It will raise the price level and restore 
the normal purchasing power of the dollar. The salutary effect of 
this must be appreciated by everyone who has considered that we are 
staggering under an enormous public and private indebtedness, aggre- 
gating approximately $200,000,000,000, incurred principally when the 
purchasing power of the dollar was much less than now prevails. 

‘“*The purpose of this bill is not to depreciate the dollar below the 
normal purchasing power that prevailed when these debts were con- 
tracted, but to merely restore the dollar from its enhanced and appreci- 
ated purchasing power to normalcy. This bill will not only lighten and 
make bearable our public and private debts, but it will stimulate domes- 
tic and foreign trade by permitting the dollar to seek a level that will 
more nearly approximate the purchasing power of foreign currencies. 
Due to our appreciated dollar and the depreciated currencies of other 
nations, we have suffered a tremendous disadvantage in the markets of 
the world. As a consequence, our export trade, like Great Britain’s 
prior to the past few months, has fallen off steadily. Other nations 
with depreciated currencies have captured our markets. The same is 
true of domestic trade. Low commodity prices and heavy fixed charges 
have curtailed production, accumulated surpluses, and produced wide- 
spread distress and suffering. It is believed that the restoration of the 
normal purchasing power of the dollar will contribute to the rise in 
price level and to the restoration of normal business, commercial, agri- 
cultural, and industrial activities. It is interesting to note that other 
nations have gone much further than this bill contemplates. France, 
Italy, Germany, and Great Britain also have depreciated their curren- 
cies below their notmal purchasing power, and what we seek to accom- 
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plish by this bill is to a certain extent necessary on account of such 
action on the part of foreign powers. 

‘*Tt cannot be insisted that we are seeking to inflate when it is borne 
in mind that we are merely restoring the normal purchasing power of 
the dollar. Neither can it be said that we are seeking to repudiate 
honest debts, because the creditor will receive a dollar which will have 
approximately the same purchasing power as the one he loaned. 

‘‘But if these reasons were not sufficient for the enactment of this 
bill, there is another one which should silence opposition. It must be 
admitted by everyone that we have a right to defend ourselves and 
protect the interests of our own people against the depreciated cur- 
rencies of other nations, and when other nations realize that we are 
determined to do this and to make it impossible for them to enjoy the 
advantages of a depreciated currency, this will hasten the stabilization 
of all currencies upon a permanent basis. It is not contended that this 
bill will miraculously and automatically restore the necessary price 
level and normal business and industrial activity, but it is believed that 
it will greatly contribute to this end.’’ 


Calling in Gold of Federal Reserve Banks. Senate Bill 2310, intro- 
duced by Sen. Connally on January 11, reads as follows: 


‘That upon proclamation by the President after the date of enact- 
ment of this Act, each Federal Reserve bank shall transfer and deliver 
to the control of the Treasurer of the United States, to be held by him 
on behalf of the United States, all gold coin and gold bullion owned by 
such bank, and in exchange therefor the Secretary of the Treasury is 
authorized and directed to issue to each such bank gold certificates in a 
face amount equal to the value of the gold coin or bullion so transferred 
and delivered, on the basis of the gold content of the dollar prior to any 
Presidential proclamation issued pursuant to title III of the Act of May 
12, 1933, fixing the weight of the gold dollar. At any time after the 
issuance of any such proclamation such certificates shall be payable on 
demand at the Treasury of the United States in gold coin or bars on the 
basis of the gold content of the dollar fixed in accordance with such 
proclamation.’’ 


House Bill 6566, introduced by Mr. McLeod on January 8, reads as 
follows: 


‘‘That, for the purpose of protecting the currency system of the 
United States, the Secretary of the Treasury is hereby authorized and 
directed to require, upon the enactment of this Act, the surrender to the 
Treasury of the United States of all gold coin, gold bullion, or gold 
certificates held by the Federal Reserve System. 

*“See. 2. Upon receipt of such gold coin, gold bullion, or gold cer- 
tificates, the Secretary of the Treasury shall pay therefor an equivalent 
amount of any other form of coin or currency coined or issued under 
the laws of the United States. The Secretary of the Treasury shall pay 
all costs of the transportation of such gold bullion, gold certificates, coin, 
or currency, including the cost of insurance, protection, and such other 
incidental costs as may be reasonably necessary. 

‘‘See. 3. Failure on the part of any bank of the Federal Reserve 
System to comply with such order of the Secretary of the Treasury to 
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surrender gold shall cause such bank to be subject to a penalty equal to 
twice the value of the gold or gold certificates in respect of which such 
failure occurred, and such penalty may be collected by the Secretary of 
the Treasury by suit or otherwise.’’ 







































Forfeiture of Hoarded Gold. House Joint Resolution 220, intro- 
duced by Mr. Martin of Colorado on January 8, refers to the fact that 
there is still in hoarding and private possession, gold to the amount of 
several hundred million dollars, the holders of which will benefit to the 
extent of the devaluation of the gold dollar, if and when the same is 
established by the President, and provides that ‘‘all gold, gold coin, or 
bullion not surrendered to the Government prior to the day upon which 
any such devaluation of the gold dollar may become effective and which 
shall then or thereafter be in hoarding or private possession is hereby 
declared forfeited to and become the property of the Government to the 
extent of such devaluation, the remainder to be paid to the holder of 
any such recovered gold, gold coin, or bullion in lawful money of the 
United States; and such forfeiture shall be in addition to any penalties 
heretofore prescribed for such offense by Acts of Congress.”’ 





Investigation of the Monetary Policy. House Resolution 223 intro- 
duced by Mr. Lamneck on January 15, provides for the selection of a 
committee composed of seven members of the House to be appointed 
by the Speaker, authorized to make a thorough investigation of and 
recommend a remedy for the confusion that prevails in the monetary 
policy as affecting the basic money which comes within the provision of 
the Constitution that ‘‘Congress shall coin money and regulate the 
value thereof.’’ The resolution provides that ‘‘the committee shall (1) 
investigate the confusion in monetary language and terminology which 
generally prevails in the United States; (2) recommend standards in 
monetary terms necessary to be used in the discussion of monetary meas- 
ures; (3) recommend means to harmonize and unify the purposes of 
various monetary proposals; (4) clarify their objectives and ascertain 
their motive as they relate, (a) to the welfare of the United States and 
(b) to the welfare of foreign nations; (5) recommend ways and means 
to best conserve and protect the economic welfare of the United States, 
especially in relation to the various monetary and economic proposals 
being suggested, or being advocated; and (6) investigate and recom- 
mend a remedy for the economic propaganda throughout this Nation 
from whatever source. It is declared to be the purpose of this resolu- 
tion to make it possible for the Congress of the United States to intelli- 
gently consider this matter providing a sound money system for this 
country, to simplify the language used, to give to the terms a definite 
meaning, to clarify the differences in policy of various monetary pro- 
posals, to investigate propaganda intended to confuse and mislead, and, 
in a word, bring order out of chaos in this matter so that Congress may 
give intelligent consideration to the monetary problem.’’ 
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Bimetallic System. House Bill 6178, introduced by Mr. Serugham 
on January 4, will establish a bimetallic system of currency that will 
provide for the free coinage of silver as well as gold. It reads as follows: 


‘*That the proportional value of silver to gold in all coins which are 
by law current as money within the United States shall be as sixteen to 
one, according to quantity in weight, of pure silver or pure gold; that is 
to say, every sixteen pounds weight of pure silver shall be of equal value 
in all payments with one pound weight of pure gold, and so in propor- 
tion as to any greater or less quantities of the respective metals. 

‘*Sec. 2. There shall be free coinage of both gold and silver, at the 
ratio fixed in this Act, subject to the conditions and limitations now pro- 
vided by law with respect to the coinage of gold; and all the laws of the 
United States relating to such coinage or to recoinage, exchange, or con- 
version of coin, bars, or bullion of gold, shall apply equally, so far as 
practicable, to silver. 

‘See. 3. The dollar consisting of twenty-five and eight tenths grains 
of gold nine tenths fine, or of four hundred and twelve and one half 
grains of silver nine tenths fine, shall be the standard unit of value, and 
all forms of money issued or coined by the United States shall be main- 
tained at a parity of value with this standard, and it shall be the duty of 
the Secretary of the Treasury to maintain such parity.”’ 


Senate Bill 2063, introduced by Sen. King on January 4 is substan- 
tially the same except that it provides that the silver dollar shall contain 


412 8/10ths grains of silver instead of 4123 grains as provided in House 
Bill 6178. 


Purchase of Silver and Issuance of Silver Certificates. House Bill 
6854, introduced by Mr. Steagall on January 12, provides that the Sec- 
retary of the Treasury shall purchase in the open market at its market. 
value, silver bullion in the amount of $1,000,000,000, this to be done 
immediately after the bill becomes a law; and, thereafter, purchase 
monthly silver bullion equal to one twelfth of the estimated annual pro- 
duction of silver bullion in the United States, Alaska, and the Philippine 
Islands. The silver is to be paid for by the issuance of silver certificates 
in such denominations as the Secretary of the Treasury shall prescribe. 
These certificates are made legal tender for all public and private debts. 


BANKS 


Unclaimed Deposits in National Banks. Senate Bill 2359, intro- 
duced by Sen. Wheeler on January 11, provides ‘‘that if any deposit in 
a national bank has remained in such bank, or its predecessor, for 
twenty years or more, during which period no notice of the existence 
of any person having an interest in such deposit has been given such 
bank, or its predecessor, and if no explanation of such absence of notice 
is known to such bank, such deposit shall, with accumulations, be de- 
posited in the Treasury of the United States in the manner, and subject 
to the conditions and exceptions, herein provided; but the provisions 
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of this Act shall not apply in the case of any national bank which is in 
receivership. ’’ 

The bill then provides that, on or before January 30 each year, each 
bank must report its unclaimed deposits for the preceding year, and 
publish a list of such deposits in a newspaper of general circulation in 
the city or town where the bank is located and send a notice to each 
depositor on the list at his last known address. Banks will be reim- 
bursed by the Government for the expense incurred. Sixty days after 
such mailing and publication, all unclaimed deposits are to be deposited 
in the United States Treasury. Such deposit is a defense to an action 
against a bank by the owner of an unclaimed deposit but the depositor 
may bring suit for the deposit against the United States in the Court 
of Claims. 

It has been held that a Pennsylvania statute requiring banks ‘‘or- 
ganized or doing business under the laws of this Commonwealth”’ to pay 
unclaimed deposits over to the State, does not apply to national banks. 
Columbia National Bank v. Powell, Pa., 108 Atl. Rep. 445. It has also 
been held that a State statute (California) providing that bank de- 
posits, including deposits in national banks, unclaimed and dormant for 
twenty years, shall be paid over to the State, is invalid, at least as ap- 
plied to national banks. First National Bank v. State, 43 Sup. Ct. Rep. 
602. 


Qualifications of Directors of Member Banks. House Bill 6795, in- 
troduced by Mr. Cochran of Pennsylvania on January 11, provides for 
the repeal of section 31 of the Banking Act of 1933 relating to the 
qualifications of directors of member banks of the Federal Reserve 
System. 

Section 31 of the Banking Act provides that every national bank 
and state bank member of the Federal Reserve System shall have a 
board of directors or trustees of not less than five nor more than’ twenty- 
five members. If the capital of the bank is more than $50,000, each 
member must own stock in the bank to the value of $2,500; if the capital 
is between $25,000 and $50,000, each member must own $1,500 of stock. 
and if the capital is $25,000 or less, he must own $1,000 of stock. 

If section 31 is repealed through the enactment of this bill, the old 
law, sections 5145, 5146 of the U. S. Revised Statutes (12 U. S. Code, 
§ 71-72) will be reinstated. These sections provide that the board must 
consist of not less than five members, a maximum number of members 
not being specified. Under the old law, each member must own $1,000 
par value of the bank’s stock unless the capital is less than $25,000 when 
the stock ownership requirement is reduced to $500. 


Tax on Reserves of Federal Reserve System Members. House Bill 
5090, introduced by Mr. Ramsey on April 20, 1933, and held over to the 


(Continued on page 87) 
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In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 
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BANK CANNOT SET OFF SPECIAL DEPOSIT 
AGAINST DEBT DUE FROM DEPOSITOR 


City National Bank of Auburn v. Brink, Appellate Court of Indiana, 
187 N. E. Rep. 689 


Where money is deposited in a bank for the purpose of paying 
certain claims against the depositor the bank will not be allowed to 
apply the deposit subsequently to the satisfaction of a debt owing to 
it by the depositor. Such a deposit is a special deposit, that is, a 
deposit made for a special purpose and creates the relationship of 
trustee or bailee on the part of the bank. The bank is bound to carry 
out the terms of the agreement. It is only where the deposit is a 
general one such as the usual checking account that the bank has the 
right to set off the deposit against a debt owing to it from the de- 
positor. 

One Houtzer, owner and operator of a string of retail shoe stores, 
being in financial difficulties, his creditors entered into an agreement 
with him and the defendant bank to the effect that the receipts of 
the business should be deposited in the bank and should be with- 
drawn only for the payment of certain debts and expenses and only 
upon the approval of a creditors’ committee. Sometime later certain 
of the creditors met for the purpose of discussing the institution of 
bankruptcy proceedings but adjourned without taking action. On 
the following day the bank applied the entire balance in the special 
account, $3,932.16, to the satisfaction of notes on which Houtzer was 
indebted to it. Later Houtzer was adjudicated a bankrupt and the 
trustee in bankruptcy brought this action to recover the deposit. It 
was held that he was entitled to it with interest. 


Suit by Stanley E. Brink, trustee in bankruptcy of William D. 
Houtzer, bankrupt, against the City National Bank of Auburn. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Leonard, Rose, Flanagan & McGreevy, of Fort Wayne, and Walter 
D. Stump, of Auburn, for appellant. 

Arthur W. Parry, of Fort Wayne, for appellee. 


KIME, C. J.—This was a suit brought by a trustee in bankruptcy to 
recover a special deposit deposited in the appellant bank, under an ex- 
press agreement between said bankrupt, appellant, and certain creditors 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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of bankrupt that such special deposit should be kept and held as such, 
for the sole purpose of paying current expenses in running the business 
of the said bankrupt, and the excess to be distributed pro rata among all 
of the then creditors of said bankrupt, which special account the appel- 
lant bank later set off against the debt owing to it by the said bankrupt. 

The bankrupt, Wiliam D. Houtzer, on January 14, 1930, was in the 
retail shoe business in Auburn, Ind., and had established several branch 
stores in other cities. His business was in failing circumstances, and he 
was unable to pay his debts when they became due. Qn the above date 
three creditors of the bankrupt examined the books of the bankrupt, 
and found there was no way of determining his actual worth; that bank- 
rupt claimed his stock in trade was worth $65,706, which he based on a 
perpetual inventory made up from invoices of goods to which he had 
arbitrarily added 30 per cent. to the cost; that he claimed his store fix- 
tures were worth $12,000 (however, just one month later, in his bank- 
ruptey schedule he estimated these fixtures at the sum of $2,000), a 
deposit in the bank of $594.29, and he claimed his delivery truck was 
worth $250, making his approximate worth $68,550.29. His liabilities 
amounted to more than $61,443.11, and 50 per cent. of his indebtedness 
was past due. The records in the bankruptcy proceedings showed: 

That the assets in said bankrupt’s estate, excepting the funds in con- 
troversy, amounted to $34,219.75 and that claims against said estate, 
not including costs of administration and claims entitled to priority, 
amounted to $57,262.49. 

That said three creditors went to appellant bank, held a conference 
with Willis Rhodes, its cashier, acquainted him with the investigation of 
the affairs of bankrupt’s business, and secured the agreement of the 
bank to co-operate in a plan to handle Houtzer’s affairs so as to advance 
the interest of both Houtzer and his ereditors and avoid the loss and 
depreciation incident to bankruptcy proceedings, and at that time ap- 
pellant bank agreed to receive deposits made by Houtzer thereafter and 
hold them as a special fund. 

That a written agreement was entered into, on the above date, be- 
tween Houtzer as the first party and the bank and the three creditors 
as second parties, to the effect that second parties should constitute a 
creditors’ committee, to act in an advisory capacity in the management 
and operation of Houtzer’s business in an attempt to avoid the liquida- 
tion, the closing of his business, and the consequent loss resulting there- 
from. That said contract should become effective at once, and continue 
‘for a period of ninety days. That Houtzer would continue to operate 
his business in such manner as to meet the approval of the second par- 
ties, deducting a fixed salary plus traveling expenses and the remainder 
of all gross receipts derived from business to be deposited by Houtzer 
in appellant bank, disbursement therefrom to be made only with ap- 
proval of second parties and then only for salaries and necessary inci- 
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dental expenses; that Houtzer close his four least profitable stores, and 
give to the second parties, at the appellant bank, weekly statements 
showing the condition of the business of each store and that Houtzer 
should cause a pro rata distribution to be made to all creditors from 
time to time as funds became available therefor, and should exert every 
reasonable effort to conserve the assets for the benefit of all the creditors. 

That letters were sent to the remaining creditors advising them of 
the arrangements and asking that they each agree to such arrangements. 

On January 19, 1930, a new account was opened with appellant bank 
as ‘‘Red Goose Shoe Store, Special,’’ and, at the same time the word 
‘‘regular’’ was placed after the account of Houtzer then in said bank, 
and that all checks drawn for expenditures permitted by creditors’ com- 
mittee were drawn on the special account, and on February 7, 1930, 
the balance in said special account was $3,932.16. Owing to the fact 
that one of the creditors intended to bring bankruptcy proceedings 
against Houtzer, a meeting of creditors was called on February 7, 1930, 
and, after a general discussion was had, the meeting disbanded without 
any action having been taken by the creditors’ meeting or by the credi- 
tors present at said meeting. 

On February 8, 1930, the bank set off the entire balance of $3,932.16 
by crediting the same on notes owing by Houtzer to the bank. On 
February 18, 1930, an involuntary petition in bankruptey was filed by 
some of Houtzer’s creditors, and Houtzer consented to adjudication as a 
bankrupt, and on March 11, 1930, appellee was appointed trustee, de- 
manded of appellant bank the $3,932.16, being the balance of the special 
account, and, upon refusal of the appellant bank to deliver the money 
on such demand, suit was brought by the trustee, and upon the answer 
and reply, respectively, of the appellant and appellee, the trial was had. 
At the request of the trustee special findings of fact were made and 
conclusions of law stated thereon, and judgment was rendered in favor 
of appellee for $4, 27, being $3,932.16 principal and $300.11 inter- 
est and costs. Thereupon appellant filed a motion for a new trial, which 
motion was overruled, and this appeal was then taken. Errors assigned 
were that the court erred in its first, second, and third conclusions of 
law and in overruling appellant’s motion for a new trial, but, inasmuch 
as the evidence is not in the record, the error relating to overruling ap- 
pellant’s motion for a new trial will not be considered. The appellant, 
in excepting to the first, second, and third conclusions of law, admits 
that the facts specially found are in all things correct, and we are there- 
fore bound by the special findings made by the trial court. 

There are but two kinds of bank deposits—special and general. <A 
special account is one that is made for a special purpose, and is the 
result of a special undertaking, and such a deposit creates the relation- 
ship of trustee or bailee on the part of the bank of such fund. On the 
other hand, a general deposit creates the relationship of debtor and 
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creditor between the bank and the depositor. It therefore follows that 
a special deposit is a deposit in a specific sum for a specific purpose, and 
in this case the contract between Houtzer, the bank, and the three credi- 
tors sets out the specific purposes of the special account, and, inasmuch 
as appellant knew that the special account was the result of a special 
undertaking, a set-off could not be asserted by the bank under those 
circumstances. It has been frequently held that there is no right of 
general set-off against money placed in a bank as a special account for 
a certain purpose. Wilson v. Dawson et al., 52 Ind. 513; Carter v. Mar- 
tin, 22 Ind. App. 445, 53 N. E. 1066; Shopert v. Indiana National Bank, 
41 Ind. App. 474, 83 N. E. 515; Continental National Bank v. McClure, 
60 Ind. App. 553, 111 N. E. 191; Coilier on Bankruptcy (Single Vol- 
ume Ed. 1926) 1616; Turkington v. First National Bank, 97 Conn. 303, 
116 A. 241. 

The second conclusion of law provides for interest at 6 per cent. per 
annum from date of demand, which was the 26th day of March, 1930. 
It is the law that interest at 6 per cent. per annum from date of demand 
to date of judgment may be had on money wrongfully or unreasonably 
withheld. Hazzard v. Duke, 64 Ind. 220; Killian v. Eigenmann, 57 
Ind. 480. Therefore it follows that conclusion of law No. 3 is correct. 
The judgment of the Huntington circuit court is affirmed. 


BANK LIABLE IN COLLECTION CASE 


Lawton v. Lower Main Street Bank, Supreme Court of South Carolina, 
170 S. W. Rep. 469 





In South Carolina a bank which receives a check, not for collec- 
tion, but as a cash deposit, allowing the depositor to draw against 
the credit, will be liable if, after the check has been sent by a corre- 
spondent to the drawee and the drawee has issued exchange in pay- 
ment, the check remains uncollected because of the drawee’s failure. 

This point was decided under Section 2 of the Bank Collection 
Code, which is quoted at length in the opinion. 

In this case it appeared that on December 24, 1931, the plaintiff 
deposited in the defendant bank two checks drawn on the Peoples 
State Bank of South Carolina. On the same day the defendant de- 
livered the checks to the South Carolina National Bank. December 
25 and 26 were holidays and December 27 was Sunday. On Monday, 
the 28th, the South Carolina National Bank sent the checks direct to 
the drawee. On the 30th the drawee issued its exchange on its 
branch at Charleston in payment of the checks. This exchange could 
not be collected because of the fact that the Peoples State Bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §300. 









THE BANKING LAW JOURNAL 


drawee of the checks, closed its doors on December 31. In these cir- 
cumstances, it was held that the defendant bank was liable to the 
plaintiff. If the checks had been indorsed or deposited for collec- 
tion, the defendant would not have been liable, under Section 2 of 
the Bank Collection Code, referred to above. 


Action by J. M. Lawton against Lower Main Street Bank. Judg- 
ment for defendant, and plaintiff appeals. 

Reversed and remanded, with instructions. 

Alva C. De Pass, of Columbia, for appellant. 

Chas. B. Elliott, of Columbia, for respondent. 


STABLER, J.—This case was heard without a jury by his honor, 
Judge Townsend, upon an agreed statement of facts, substantially as 
follows: 

On December 24, 1931, the plaintiff, indorsed. .in.blank and deposited 
to his account in the defendant bark « check of one C. A. Harper for 
$100 and another of one Wiggins.for $76. Both were made to his order 
and drawn on People’s State Bank of South,.Cerolina, Estill Branch. 

On the afternoon of the same day, the checks were delivered by the 
defendant to the South Carolina National Bank of Columbia for collee- 
tion; but as the 25th and 26th were holidays, they were not sent out by 
the latter bank until Monday, December 28, when it transmitted them, 
by mail, direct to the drawee bank at Estill. Upon their receipt, the 
Estill bank charged the account of Harper with $100 and the account 
of Wiggins with $76, and delivered the checks to their respective draw- 
ers. On December 30, it issued its check on People’s State Bank of 
South Carolina, Charleston Branch, for $300, which included the two 
items in question, to the order of the South Carolina National Bank, 
which received it on December 31 and immediately transmitted it to its 
branch bank at Charleston; but the check was never collected because 
of the closing of the People’s State Bank of South Carolina, on Decem- 
ber 31. 

The South Carolina National Bank notified the defendant bank on 
January 8, 1932, that it had not received payment of the checks; and 
the latter states that, as is its custom when notified of uncollected checks, 
it mailed on the same date to the depositor a copy of the debit slip, but 
plaintiff claims that he did not receive such copy or any notice of it. 
From January 8 to January 25 plaintiff deposited with the defendant. 
sums of money aggregating $916.15; and on January 25 the defendant 
charged his account with the $176 and mailed him a notice to that effect. 
Subsequently, when he received his canceled checks, he also received 
with them a debit slip with a notation thereon that these two items had 
been charged back to him. 

After receivers were appointed for People’s State Bank of South 
Carolina, its creditors were duly advised that they would be given until 
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October 15, 1932, in which to file their claims. Among those made by 
the South Carolina National Bank was one for $381.15, asserted by it 
to be preferential, and attached to it was the check for $300 issued by 
the Estill bank. The records of the claimant showed that the only 
party interested in the $176 of this claim was the defendant herein. 
Nowhere in the records of the claims does any interest of the plaintiff 
Lawton appear. The defendant bank, however, at this time asserts no 
interest whatsoever in this claim. 

The plaintiff alleged that the defendant had wrongfully converted 
the $176 to its own use; the defendant denied the allegations of the com- 
plaint. Judge Townsend held that the act of 1930 (36 Stat. at Large, 
p. 1368), now appearing as sections 6948-6962 of the Code of 1932, con- 
trolled the rights of the-parties to the transaction, and that, under the 
agreed facts, no negligence on the part of either the defendant or of the 
South Carolina National Bank was shown to be a proximate cause of the 
loss complained of; and.gave judgment for the defendant. From the 
court’s decree plaintiff appeals. 

The appellant contends tliat the act of 1930 does not apply under the 
facts of this case, as it does not change the relation of debtor and credi- 
tor, where such relation is created or exists by reason of a contract, ex- 
press or implied, between the parties. 

In Macomber & Co. v. Bank, 166 8. C. 236, 164 S. E. 596, 599, tried 
on circuit in January, 1930, this court had occasion to refer to the law 
then governing in this state with reference to checks deposited with a 
bank for collection. Holding that the New York rule obtained, the 
court, speaking through Mr. Justice Bonham, said: 


‘*It was for a while an issue in this state whether the Massachusetts 
rule or the New York rule governed. The New York rule is that, when 
a bank receives paper for collection and forwards it to another bank, 
the latter becomes the agent of the forwarding bank and is not the agent 
of the depositor, or the owner of the check. 

‘“The Massachusetts rule is that when a bank receives paper for 
collection it merely obligates itself to exercise proper care and diligence 
in selecting its agents and sub-agents, and the bank to which it forwards 
the paper, the collecting bank, is not the agent of the forwarding bank, 
but is the agent of the depositor or owner of the paper.’’ 


One of the main questions, therefore, presented by the present ap- 
peal is: To what extent, if at all, does the 1930 act abrogate or change 
the New York rule prevailing in this state at the time of its passage? 
The act went into effect on March 28, 1930, and so far as we have been 
advised there is no decision of this court bearing directly upon the point 
at issue. e 

We agree with the respondent that a careful reading of the statute 
in its entirety leads to the conclusion that its purpose was to abrogate or 
change the New York rule governing in this state and to supplant it, to 
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the extent provided for in the act, with the Massachusetts rule. Section 
2, appearing as section 6949 of the Code of 1932, reads as follows: ‘‘ Ex- 
cept as otherwise provided by agreement and except as to subsequent 
holders of a negotiable instrument payable to bearer or endorsed 
specially or in blank, where an item is deposited or received for collec- 
tion, the bank of deposit shall be agent of the depositor for its collection 
and each subsequent collecting bank shall be subagent of the depositor 
but shall be authorized to follow the instructions of its immediate for- 
warding bank and any credit given by any such agent or subagent bank 
therefor shall be revocable until such time as the proceeds are received 
in actual money or an unconditional credit given on the books of an- 
other bank, which such agent has requested or accepted. Where any 
such bank allows any revocable credit for an item to be withdrawn, such 
agency relation shall nevertheless continue except the bank shall have 
all the rights of an owner thereof against prior and subsequent parties 
to the extent of the amount withdrawn.”’ 

It is to be observed that this section provides, as was not the law 
under the New York rule, that every bank in the chain of collection 
becomes, not the agent of the deposit bank, but ‘‘subagent of the de- 
positor’’ of the item. It will also be found, upon further examination 
of this section, and from an examination of other sections of the act, 


that the rule is abrogated in other particulars. The respondent, how- 
ever, takes this position: That in its use of the clause ‘‘where an item 
is deposited or received for collection,’’ found in section 2, the Legisla- 


oes 


ture ‘‘intended to cover the situation when a bank takes an item and 


credits it to the account of the depositor, as well as when the item is 
marked for collection.’’ In other words, the contention is that the act 
controls whether the item is deposited for credit or is received for col- 
lection. We think this view is unsound. It is to be remembered that 
the Legislature, in its passage of the statute, sought to change a rule of 
law long prevailing in this state, and if it had intended to go to the 
extent claimed by the respondent, it would have doubtless said so in no 
uncertain language. An analysis of the phrase quoted is deemed un- 
necessary; it undoubtedly means—and was intended to mean—that 
‘‘where an item is deposited for collection or is received for collection.’’ 
In other words, it is clear to our mind that it was not the purpose of 
the act to change (nor does it do so) the well-established rule of law 
that where an item is indorsed without restriction by a depositor, noth- 
ing appearing to indicate that it was received for collection, and it is at 
once passed to his credit by the bank, and he is permitted to check upon 
the account, he becomes a creditor of the bank, which, as the owner of 
the paper, is not the agent of the depositor in collecting it but collects 
on its own behalf. Expressed differently, the act has no reference to 
nor does it control in a case where the bank receives the item, not for 
collection, but places it to the account of the depositor as a cash deposit 
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and permits him to check thereon. In such case the relation of creditor 
and debtor is created between the depositor and the bank. 

Of course, whether the deposit is made for collection merely, or is a 
deposit for credit, depends on the intention of the parties to the trans- 
action as shown from all the attendant circumstances. In the case at 
bar, therefore, in order to determine whether the rights of the parties 
are controlled by the 1930 act, as held by the trial judge, it will be 
necessary to inquire whether the defendant, in receiving the two checks 
and placing their aggregate sum to the account of the plaintiff, and in 
permitting him thereafter to check out all or a portion of it, became the 
owner of the items and not merely the collecting agent of the depositor. 

The complaint, inter alia, alleges: ‘‘On the 24th day of December, 
1931, the plaintiff deposited to his credit, as a cash item, subject to his 
checks thereon, the following items, namely: a check of C. A. Harper, to 
plaintiff, for One Hundred ($100.00) Dollars, drawn upon the Peoples 
State Bank of South Carolina, Estill Branch, and a check of one Wig- 
gins, to plaintiff, for Seventy-six ($76.00) Dollars, drawn upon the 
Peoples State Bank of South Carolina, Estill Branch. That said checks 
were received as cash deposits by defendant, on said date, and were 
later presented to the drawee bank and paid on or about the 30th day of 
December, 1931; said People’s State Bank, Estill Branch, having to the 
eredit of C. A. Harper more than sufficient funds to pay said One 
Hundred ($100.00) Dollar check, paid same out of same and charged 
it to the account of C. A. Harper, and likewise, said bank had more than 
sufficient funds to the credit of Wiggins and paid same out of said funds 
and charged it to the account of Wiggins, both of whom were depositors 
with the Peoples State Bank of 8. C., Estill Branch. That the plaintiff, 
in accordance with a contract and agreement with the defendant in 
making said deposit on December 24, 1931, duly checked out said fund, 
or a large portion of same, which checks were duly honored by said de- 
fendant bank.’’ 

The defendant, by its answer, admits having received the checks and 
deposited them in plaintiff’s name and that the plaintiff checked out a 
portion of the proceeds, but ‘‘denies that the deposits made by the 
plaintiff in The Lower Main Street Bank were received as cash items 
and specifically denies that the plaintiff had a contract and agreement 
with this defendant in making said deposit that the said funds or any 
portion thereof should be checked out.’’ 

It does not appear that any testimony was taken in the case, and the 
following agreed facts alone have any direct bearing on this point: 


‘‘On December 24th, 1931, the plaintiff deposited in his name, en- 
dorsed by plaintiff in blank, in the Lower Main Street Bank, a check of 
C. A. Harper to the order of the plaintiff for One Hundred ($100.00) 
Dollars, drawn on Peoples State Bank of South Carolina, Estill Branch, 
and a check on one Wiggins to the order of plaintiff, in the sum of 
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Seventy-six ($76.00) Dollars, drawn on the same Bank. A copy of the 
deposit slip used by the plaintiff in making said deposit is attached. No 
entry in a deposit book was made by the defendant at the time, but a 
certified copy of the deposit slip was given to the plaintiff on December 
24, 1931, such entry made thereon, as will appear from the copy thereof 
attached to this agreed statement of facts. 


‘‘Deposited in 
The Lower Main Street Bank 
Columbia, S. C. 
By J. .M. Lawton 
12-24-1931 


Please List Each Check Separately 


Dollars Cents 
Currency 
Silver 
Checks as follows 





Duplicate 
E. M. 


‘‘The defendant, The Lower Main Street Bank, permitted the plain- 
tiff to draw on his account in said bank, after the deposit of the two 
checks in question. After January 8, 1932, the plaintiff did not have 
the aggregate sum of One Hundred and Seventy-six ($176.00) Dollars 
to his account in the defendant bank, until January 25, 1932.’’ 


The cireuit judge did not pass upon the nature of the deposit— 
whether for credit or for collection. It may be, however, as suggested 
in argument, that he was of opinion that the statute was applicable in 
either event. And respondent strongly argues that if this construction 
of the act is not correct, the Legislature may as well have said nothing, 
for the reason that it is the custom of banks to credit items to deposi- 
tor’s accounts merely for their convenience, and that it was the plain 
purpose of the statute to relieve the banks in such cases from liability 
and to prevent the application of the old rule of law that the bank be- 
came the owner of the item, citing Southern Stove Works v. Bank, 112 
S. C. 230, 100 S. E. 75, 76, in support of its position. 

It is conceded that the two checks, unrestrictedly indorsed, were de- 
posited to the credit of the plaintiff, and that he was allowed, without 
any restriction or understanding, to check upon the account. The de- 
- posit slip issued to him in the transaction shows a deposit of the two 
items without any condition as to their acceptance by the bank. It is 
not contended that there was any understanding between the parties, 
either oral or written, that the bank was taking the items for collection. 
On the contrary, the circumstances of the transaction indicate that it 
was a general deposit and that it was so intended by the parties. Under 
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the agreed facts, the trial judge should have held that the relation of 
debtor and creditor was created between the bank and the depositor, 
and that the act of 1930 did not apply. Of course, if the checks had not 
been honored by the bank upon which they were drawn when presented 
to it for payment, the defendant would have had the right to charge 
them back to the account of the plaintiff, or to have brought action 
against him for the recovery of the amount on his indorsement, which 
guaranteed the payment of the checks upon their presentation to the 
drawee or payor bank. 

Appellant’s contention that the defendant bank was negligent in 
sending the checks to the South Carolina National Bank for collection, 
but should have sent them itself directly to the drawee bank, is without 
merit. While, under the provisions of the act, which changed the rule 
theretofore prevailing in this state, the defendant could have sent them 
directly to the drawee bank for collection, that mode of collection is not 
exclusive even under the terms of the act itself. 

We may say in passing that the defendant, under the claim filed by 
the South Carolina National Bank with the receivers of the People’s 
State Bank for the $176 in question, is entitled to payment of that 
amount by such receivers. 

The decree appealed from is reversed, and the case is remanded to 
the lower court, with instructions that judgment be entered up for the 
plaintiff under rule 27 of this court. 


CASHIER’S CHECK NOT A PREFERRED CLAIM 


Banker of M. W. of A. v. Harrison, Commissioner of Finance, Spring- 
field, Mo., Court of Appeals, 62 S. W. Rep. (2d) 486 


The holder of a cashier’s check is not entitled to a preference 
over other creditors or depositors of the bank, by which the check 
was issued, upon the failure of the bank. His right is merely to 
come in and share in the assets of the bank with others holding gen- 
eral claims against the bank. 


Claim of the banker of M. W. of A. by W. C. Tinker against D. R 
Harrison, commissioner of finance, in charge of the Joplin State Bank. 
From a judgment allowing the claim as preferred, defendant appeals 

Reversed. 

Foulke & Foulke, of Joplin, for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §151. 
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BAILEY, J.—This is a claim for preference against the defunct 
Joplin State Bank. The claim for preference is based upon a cashier’s 
check dated January 13, 1932, payable to the order of ‘‘Head Banker 
M. W. of A.’’ in the sum of $1,122.55 and signed by Ord H. Roehling 
for assistant cashier. As near as we can determine from the meager 
record in this case the cashier’s check was issued under circumstances 
substantially as follows: The ‘‘Head Banker M. W. of A.’’ had a 
checking account in the Joplin State Bank. The money which was 
deposited in this account was collected by the local clerk of the order 
and turned over to the local agent or ‘‘banker of the M. W. of A.’’ at 
Joplin, who in turn deposited the money in the name of the order as 
above stated. The local banker apparently had authority to draw 
checks for local expenses against this account. At the end of each 
month the local clerk would make out his report, indicating the balance 
on hand due the head office. The local banker of the order would there- 
upon give him a check for the money to pay the amount shown to be due 
in the report. The clerk would then purchase a draft for said amount 
payable to the ‘‘Head Banker M. W. of A.’’ and forward same to the 
home office along with his report. That was the method followed in the 
present case. The record does not show when the bank failed but the 
claim was filed in March, 1932. The bank had on hand funds sufficient 
to pay plaintiff’s claim at the time it closed its doors. The deposit was 
carried by the bank as were ail other deposits. Upon this evidence the 
trial court found the claim should be allowed as a preferred claim and 
defendant has appealed. 

There is but one question on this appeal, which, if we understand 
the record in the case, may be briefly stated as follows: Where a de- 
positor in a bank buys a eashier’s check payable to itself and makes 
such purchase by drawing a check against its own checking account in 
said bank and before said cashier’s check is paid, the bank fails, is the 
payee of said check entitled to a preference? It is our opinion the 
payee of a cashier’s check is entitled to a preference under such cir- 
cumstances. It is said in 8 C. J. p. 37 that, ‘‘The phrase, ‘banker’s check’ 
has no place in legal or financial terminology, it has been suggested ; but 
the popular significance of the term is a check drawn by a banker, as 
distinguished from a bank check which may be drawn on a bank by 
anybody.’’ The same would be true of a cashier’s check. When drawn 
to the order of the depositor who draws a check against his own account 
for the amount thereof, it is nothing more than an acknowledgment of 
the indebtedness which the bank already owes the depositor. No change 
of title as against a bank drawing a check upon itself is affected thereby. 
The relationship of debtor and creditor continues. 

Clark v. Chicago Title & Trust Co., 186 Ill. 440, 57 N. E. 1061, 
53 L. R. A. 232, 78 Am. St. Rep. 294. It has been held in this state that 
as to a draft on another bank purchased by a depositor by his check 
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drawn on his account in the bank which drew the draft and which draft 
was not paid because of the failure of the drawer bank, the holder of 
the draft was not entitled to a preference. Cormaney v. Wells-Hine 
Trust Co. et al. (Mo. App.) 448. W. (2d) 172, 175. 

It was there said: ‘‘In this case, the purchaser did not part with any 
property, the bank received no property; its assets were not augmented ; 
claimant was not defrauded; there was no resulting trust; and there 
was no fund or subject-matter to impress with a trust; and consequently 
no basis for a priority demand.’’ This case is followed in Gibson v. 
Gower Bank (Mo. App.) 52 8S. W. (2d) 411. There are other cases 
which recognize the same rule of law. Fletcher v. Cantley, 226 Mo. App. 
1060, 47 S. W. (2d) 217, 220; Bank of Republic v. Republic State Bank, 
328 Mo. 848, 42 S. W. (2d) 27-30. 

In the Fletcher Case wherein it was held that the holder of the 
cashier’s check was entitled to a proference, the cashier’s check was 
payable to a third person, which distinguishes that case from the case 
at bar. If any element of fraud entered into the transaction, none of 
which appears in this case, the rule would be different. Missouri Public 
Service Co. v. Cantley (Mo. App.) 57 8S. W. (2d) 755. 

We perceive no sound reason for allowing a preference in the present 
ease. The relationship of debtor and creditor continued to exist between 
plaintiff and the bank after the cashier’s check was issued, and plaintiff 
was therefore not entitled to have its claim preferred. The judgment 
must be reversed. It is so ordered. 





NATIONAL BANK MAY NOT INVEST IN 
CORPORATE STOCK 


Cassatt v. First National Bank of West New York, Court of Errors and 
Appeals of New Jersey, 168 Atl. Rep. 585 





A national bank has no authority to purchase shares of stock in 
a corporation either for speculation or investment. Any such con- 
tract is beyond the powers of a national bank and cannot be enforced. 

Under 12 U. S. Code, Section 24, the power of national banks 
dealing in securities is expressly limited ‘‘to buying and selling with- 
out recourse marketable obligations evidencing indebtedness of any 
person, copartnership, association, or corporation, in the form of 
bonds, notes and/or debentures, commonly known as investment 
securities, under such further definition of the term ‘investment 
securities’ as may by regulation be prescribed by the Comptroller of 
the Currency. . . .”’ 





NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §829. 
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Action by Robert K. Cassatt and others against the First National 
Bank of West New York. Judgment for defendant, and plaintiffs 
appeal. 

Affirmed. 


See, also, 9 N. J. Mise. 222, 153 A. 377; 9 N. J. Mise. 848, 156 A. 278. 

G. W. C. McCarter, of Newark, for appellants. 

Hirschberg & Nashel, of West New York (C. W. Tooke, of New York 
City, on the brief), for respondent. 

The opinion of the Court was delivered by 


CAMPBELL, C.—This is an appeal from a judgment of non-suit in 
an action where the plaintiffs below, stockbrokers, sought to recover 
from the defendant, a national bank, the purchase price and their com- 
missions, in a transaction involving the purchase by the plaintiffs of 100 
shares of the common stock of the Baldwin Locomotive Works, when, as, 
and if issued, and 200 shares of the common stock of the Crocker- 
Wheeler Company, wien, as, and if issued. 

The complaint declares three distinct causes of action under six 
counts: (1) That the bank ordered the purchase of said stock for its 
own account; (2) that the bank ordered the purchase for an undisclosed 
principal; (3) that the bank is indebted to plaintiffs for stock sold and 
delivered and is likewise indebted to them for moneys laid out and ex- 
pended for the purchase of such stock. 

The answer was a general denial with separate defenses of the 
Statute of Frauds (2 Comp. St. 1910, p. 2610, § 1 et seq.), and that the 
transaction was ultra vires and therefore void. 

The plaintiffs produced as a witness one Seaver, who, at the time of 
the transactions in question, was the manager of their Newark office. 

He, at first, testified as to the Baldwin Locomotive Works stock 
transaction that he received the order for the purchase from Daniel 
Daume, the assistant cashier of the defendant bank, and that such order 
was to buy the stock for the bank’s account. Later he said that in a 
subsequent conversation with Daniel Daume he was told by the latter 
that the Baldwin stock was for him. On eross-examination he testified 
that he knew that Daniel Daume had a personal account with the plain- 
tiffs, but that when the order to purchase was given he had not directed 
that such purchase should be made for him and upon his account, al- 
though, said this witness, ‘‘I might have known that the stock was for 
him at the time of purchase.’’ ‘‘This particular conversation was to 
buy one hundred shares of Baldwin Locomotive. My question is, ‘Into 
whose name or into whose account shall I put the stock?’ in other words, 
on the ticket that I write out, I have to put the name of an account. 

And he said, ‘The First National Bank of West New York,’ 
I believe I asked him, ‘Is it for you?’ and he said ‘Yes.’ ’’ The 
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witness further said that he did not look to Mr. Daume for payment, 
although he knew that the purchase was being made for him. 

It is apparent to us, therefore, giving to this proof full credence, and 
it was all the proof that there was, that although the original order for 
this stock purchase was for the account of the bank, it was known to 
plaintiff’s office manager before the purchase of the stock was actually 
made that the order was for Daume, who has a personal trading account 
with the plaintiffs. 

As to the Crocker-Wheeler stock purchase this same witness, upon 
direct examination, testified that such business was transacted with a 
Mr. Deyerberg, the cashier of the defendant bank, that such transaction 
was by telephone, and although it does not definitely appear exactly 
what that order was it was one to buy at a price good until canceled; 
that such order was held for some days and then canceled ‘‘and there 
was no order existing for a number of days’’; that at a later date, not 
fixed, there was a conversation between the witness and Charles Daume, 
a brother of Daniel Daume, assistant cashier of the bank, and that fol- 
lowing this the witness was given instructions by the cashier, Deyerberg, 
to execute the order to purchase, and the witness testified that, at some 
time, not fixed, Deyerberg had told him that 100 shares of this stock was 
for him, and the remaining 100 shares for a customer of the bank, 
Charles Daume. On cross-examination the witness testified that at the 
time the original order for purchase was made he did not know that 100 
shares was for Deyerberg, but that he understood that some of the stock 
was for Charles Daume, and this he knew at the time of the purchase 
of the stock and subsequent to such purchase that 100 shares was for 
Deyerberg. He further testified that he could not recollect ‘‘ whether 
the name on the original order was the First National Bank or Mr. 
Charles Daume.’’ Still later he testified that either at the time of re- 
ceiving the order or at the time of purchase he ‘‘knew that Mr, Charles 
Daume was to get one hundred shares and that Mr. Deyerberg was to 
get the other one hundred shares.’’ And then immediately, upon re- 
direct examination, he testified that upon receiving the order to pur- 
chase he was directed by Mr. Deyerberg ‘‘to put the two hundred shares 
of Crocker-Wheeler stock into the bank’s account.’’ 

Here again it appears to us that giving this proof full credit the 
situation was that the plaintiffs’ manager knew that the purchase was 
for Charles Daume and Herman T. Deyerberg, although the latter di- 
rected the transaction to be made through the bank’s account. 

The nonsuit seems to have been granted upon the ground, generally, 
that the transaction as portrayed by the proofs was ultra vires the re- 
spondent bank. 

Appellants set down three grounds for reversal of the judgment, 
arguing them under three general points. 

We will direct our attention to point three, first. Under subdivision 
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A of this point appellant urges that, aside from the question of ultra 
vires, the proofs were such as to make for a contract binding upon the 
respondent bank, in that the order for the Baldwin stock was by Daume, 
the assistant cashier, approved and ratified, subsequently, by the 
cashier, by Exhibit P5, and that the order for the Crocker-Wheeler stock 
was by the cashier, Deyerberg, who by section 21 of the bank’s by-laws 
(Ex. P6—p. 114) had authority to make and execute contracts for the 
bank. 

This seems to be neither denied nor attacked, and, unless the con- 
tracts as established were ultra vires, would have presented sufficient 
proof to have overcome the motion for nonsuit. 

Under subdivision B, dealing directly with the question of ultra 
vires, counsel for appellants, in his brief, says: ‘‘This is the great point 
in the case.’’ 

It is, beyond question, the important and controlling question. 

Appellants’ counsel concedes by the following: ‘‘We will commence 
by conceding that it is well established in law that a national bank is 
without power to buy stock in another corporation either for specula- 
tion or investment. National banks are not expressly prohibited from 
so-doing. Merely it is the fact that such power is not conferred upon 
them. This has been clearly recognized and laid down by the Supreme 
Court of the United States in many opinions. _ 

This admission is acquiesced in by the respondent and, in fact, must 
be, because such is the unquestionable holding of the federal courts. 

But, urge the appellants, it is not in every case that it is ultra vires 
for a national bank ‘‘to buy stock in another corporation or to own 
such stock,’’ citing the act of Congress conferring corporate powers 
upon such banks; title 12, U. S. Code, § 24, as amended, February 25, 
1927, ¢. 191, § 2, 44 Statutes at Large, 1226 (12 USCA § 24). 

But an examination of this act will show that the power of national 
banks to deal in securities is expressly limited ‘‘to buying and selling 
without recourse marketable obligations evidencing indebtedness of any 
person, copartnership, association, or corporation, in the form of bonds, 
notes, and/or debentures, commonly known as investment securities, 
under such further definition of the term ‘investment securities’ as may 
by regulation be prescribed by the Comptroller of the Currency. yg 

Appellants leave us without information as to what ‘‘definition of 
the term investment securities’’ the Comptroller has given, if any. 

We assume that such definition, if any, did not include highly specu- 
lative stock such as we are here concerned with. In this connection ap- 
pelants cite California Bank v. Kennedy, 167 U. 8S. 362, 17 S. Ct. 831, 
42 L. Ed. 198, to which we shall hereafter refer, but upon the point here 
urged we conclude it has no applicability, under the proofs in the case 
before us. 

Appelants further insist that a national bank, ‘‘as an incident to 
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its ordinary banking business, has the power to buy stocks 

where it buys them for a customer,’’ citing Dyer v. Broadway Central 
Bank, 252 N. Y. 430, 169 N. E. 635, and Block v. Pennsylvania Ex- 
change Bank, 253 N. Y. 227, 170 N. E. 900, 901. 

We think that an analysis and respectful consideration of both of 
these cases will demonstrate that they have no authoritative application 
to the question before us. 

Appellants urge that these cases, supra, are controlling because 
under the proofs in the present case it is disclosed that the actual pur- 
chasers of the stock were Daniel Daume, assistant cashier of the respond- 
ent; Deyerberg, its cashier, who, although its officers, must be considered 
as customers; and Charles Daume who was neither an officer nor direc- 
tor, and therefore purely a customer, although he was the brother of 
the assistant cashier, Daniel Daume. 

Passing completely the question, which may not be before us, of the 
situation thus created and known to the plaintiffs and its effect factu- 
ally upon its cause of action, we revert to the significant language con- 
tained in Block v. Penn. Ex. Bank, supra, upon which appellants 
strongly rely, viz.: ‘‘This would not be doubted if, in ordering the 
securities, it had given up the name of its customer with the result that 
the brokers would look to the customer as principal. We think its power 
does not fail where it buys in its own name; the moneys being already 
in its coffers either through previous deposits or as the proceeds of a 
discount.’’ 

In the first place no proof in line with this appears in this case, and, 
secondly, both of the cases were based upon supposititious situations 
respecting the sufficiency of complaints. 

Again, and to repeat, that is not the situation displayed here to us. 

Against this insistence of the appellants the respondent cites First 
National Bank of Allentown v. Hoch, 89 Pa. 325, 33 Am. Rep. 769; 
Hotehkin v. Third National Bank of Syracuse, 219 Mass. 234, 106 N. E. 
974, and Jemison v. Citizens’ Savings Bank of Jefferson, 122 N. Y. 135, 
25 N. E. 264, 9 L. R. A. 708, 19 Am. St. Rep. 482. 

To these may be added the text in C. J., Title Banks and Banking, 
vol. 7, p. 808, § 727, which asserts, ‘‘A national bank cannot act as agent 
or broker for others dealing in stocks, bonds, mortgages or other securi- 
ties and especially in guarantying them, nor can it act as broker in 
lending the money of others. Nevertheless where a bank has lawfully 
received money or property it must account for the same or its proceeds 
notwithstanding an ultra vires agreement in this respect’’—citing 
Grand Forks First National Bank v. Anderson, 172 U. S. 573, 19 S. Ct. 
284, 43 L. Ed. 558; Logan County National Bank v. Townsend, 139 
U. S. 67, 11 S. Ct. 496, 35 L. Ed. 107; Farmers’, ete., National Bank v. 
Smith (C. C. A.) 77 F. 129 and eases in Arkansas, Nevada, Massachu- 
setts, and Pennsylvania. 
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DEPOSIT OF PRINCIPAL’S CHECK IN AGENT’S 
ACCOUNT 


Singer Sewing Machine Co. v. Citizens’ National Bank & Trust Co. of 
Englewood, Supreme Court of New Jersey, 168 Atl. Rep. 32 


A bank, which permits an agent to deposit in his individual ac- 
count, a check belonging to the principal, will be responsible for the 
amount if the agent does not account to the principal for the pro- 
ceeds of the check. 

In this case, one Werner, a manager in the employ of the plaintiff 
company, received a check payable to the order of ‘‘Singer Sewing 
Machine Co., P. A. Werner, Mgr.’’ The check was presented to the 
defendant bank ‘bearing the indorsement ‘‘Singer Sewing Machine 
Co. For Deposit Only, P. A. Werner, Mgr.’’ The defendant bank 
eredited the amount of the check to the personal account of ‘‘P. A. 
Werner, Megr.’’ In this action by the Sewing Machine Company 
against the bank, it was held that the bank was liable for the amount 
of the check. 


Suit by the Singer Sewing Machine Company against the Citizens’ 
National Bank & Trust Company of Englewood. From a judgment in 
favor of the defendant, the plaintiff appeals. 

Judgment reversed. 

Rex B. Altschuler, of Hackensack, for appellant. 

Abram A. Lebson, of Englewood, for appellee. 


PERSKIE, J.—This appeal brings up for review a judgment ren- 
dered in favor of the defendant-appellee, hereinafter called defendant, 
in an action brought against it by the plaintiff-appellant, hereinafter 
called plaintiff, for the conversion of a check for the sum of $320. 

The pertinent facts in this case, as settled by the court, are as fol- 
lows: A check for $320 dated June 2, 1931, payable at the Citizens’ Na- 
tional Bank & Trust Company of Englewood, to the order of ‘‘Singer 
Sewing Machine Co. P. A. Werner, Mgr.,’’ was issued by the board of 
education, school district of Englewood, and presented to the defendant 
bank on June 11, 1931, indorsed ‘‘Singer Sewing Machine Co. For De- 
posit Only, P. A. Werner, Mgr.’’ The defendant bank accepted the 
check, indorsed ‘‘Singer Sewing Machine Co. for Deposit Only, P. A. 
Werner, Mgr.,’’ and credited the amount thereof, $320, to the personal 
account of ‘‘P. A. Werner, Mgr.’? Werner maintained a personal ac- 
count with the defendant bank, and the authorized signature for with- 
drawal against this account was ‘‘P. A. Werner, Mgr.’’ Defendant 





NOTE — For. similar decisions see Banking Law Journal Digest (Fourth 
Edition) §389. 
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made no inquiry at any time as to the authority of any agent to indorse 
paper. 

Defendant, for the second time, raises several technical objections in 
its brief concerning the condition of the pleadings, the state of the case, 
etc. A motion to dismiss the appeal on the same grounds was made to 
the court on the opening day of the May, 1932, term, case No. 456, and 
it was denied. That was dispositive. We fail to understand counsel in 
again presenting the same grounds of objections. We therefore neces- 
sarily pass to the meritorious questions presented. 

The check executed by the board of education, school district of 
Englewood, payable to ‘‘Singer Sewing Machine Co., P. A. Werner, 
Mgr.,’’ is presumed to be corporate property. In Reeve v. First Na- 
tional Bank of Glassboro, 54 N. J. Law, 208, 23 A. 853, 16 L. R. A. 143, 
33 Am. St. Rep. 675, the Court of Errors and Appeals held that a 
promissory note signed ‘‘Warrick Glass Works, J. Price Warrick, 
Pres.,’’ is the note of the corporation and not the note of Warrick, or 
the joint note of Warrick and the corporation. If a note is signed by 
the corporate name, followed by the name of a corporate officer, who 
affixed to his name his official title, such note is conclusively taken to be 
corporation paper. This is pursuant to sections 19 and 20 of the Nego- 
tiable Instruments Act (3 Comp. St. 1910, p. 3737, §§ 19, 20). Vliet v. 
Simanton, 63 N. J. Law, 458, 43 A. 738; Phelps v. Weber, 84 N. J. Law, 
630, 87 A. 469. 

While the effect of the decisions in the aforesaid cases is to impose 
liability on the body corporate as a maker, analogy requires the same 
rule to be adopted in determining the ownership of the instrument. 
Hence the conclusion is reached that the check in question was the prop- 
erty of the Singer Sewing Machine Company and that only a proper 
indorsement of the corporation’s name by a properly qualified person 
could divest the corporation of its title. Assuming, but not deciding, 
that the presence of Werner’s name along with the corporation’s name, 
as payee, required his indorsement or gave him the authority to indorse, 
for the corporation, yet it was incumbent upon the defendant bank to 
make inquiry of Werner’s authority in applying the funds to his per- 
sonal account. 

In Wagner Trading Co. v. Battery Park National Bank (1920) 228 
N. Y. 37, 126 N. E. 347, 348, 9 A. L. R. 340, an officer of a corporation 
indorsed ‘‘Wagner Tdg. Co. C. J. Wagner, President.’’ C. J. Wagner 
had a personal account in this bank, and the proceeds were credited to 
his personal account. The New York Court of Appeal in action for con- 
version held: ‘‘Wagner had authority to indorse the checks, although 
no by-law or resolution is in evidence to that effect, but only for the 
purposes of the corporation’s business, and not to transfer the checks to 
himself personally or for his personal use. . . . It could, to safely 
protect itself in its dealing with Wagner, inquire as to his relations with 
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the plaintiff, the authority he possessed, and could insist upon an exam- 
ination of the plaintiff’s by-laws and minutes if it thought that neces- 
sary to protect itself. When it accepted the checks payable to the plain- 
tiff and indorsed by Wagner as president of the plaintiff for deposit to 
the account of Wagner himself, it did so at its peril to ascertain whether 
Wagner had authority to indorse them and by his indorsement transfer 
the money to be paid thereon to his personal account. . . . If Wag- 
ner had no such authority, title to the money in question never passed 
to the defendant, and, if it received it, it did so without authority, and 
must account and make payment to the owner. . . . Assuming, as 
we do, that Wagner had general authority to indorse checks for the 
plaintiff’s corporate purposes, this clearly does not authorize him to in- 
dorse checks to his own order and appropriate the money to his own 
personal use, and the nature of this transaction was such as to warn 
defendant that the checks were being diverted from usual business 
channels.’’ 

In Ward v. City Trust Company of New York (1908) 192 N. Y. 61, 
84 N. E. 585, the same court held that a president’s authority to indorse 
the corporation’s name did not sanction or permit the application of the 
instrument for any other than a corporate purpose. There is a pre- 
sumption against the validity of the transaction. Schmidt v. Garfield 
National Bank, 64 Hun, 298, 19 N. Y. S. 252, affirmed 138 N. Y. 631, 
33 N. E. 1084; Sims v. U. S. Trust Co. of New York, 103 N. Y. 472, 9 
N. E. 605; Fid. & Dep. Co. of Md. v. Queens County Trust Co., 226 
N. Y. 225, 233, 123 N. E. 370; Norton on Bills and Notes (4th Ed.) 
notes, pp. 445-449. 

The same ruling has been enunciated by our courts. In Dennis 
Metal Mfg. Co. v. Fidelity Union Trust Company, 99 N. J. Law, 365, 
123 A. 614, it was held that a bank, crediting a corporation check to the 
president’s personal account on the president’s indorsement, was re- 
quired to ascertain the latter’s authority, citing with approval the New 
York case of Ward v. City Trust Co. of New York, supra, and also 
Aerial League of America v. Aircraft Fireproofing Corporation, 97 
N. J. Law, 530, 117 A. 704, a leading case, and American Saw Co. v. 
First National Bank of Trenton, 60 N. J. Law, 417, 38 A. 662. This 
view was followed in Economy Auto Supply Co. v. Fidelity Union Trust 
Co., 105 N. J. Law, 206, 144 A. 30 (indorsement of corporation’s name 
on a check by its president held not to constitute a valid indorsement, 
and that the bank was held liable to the corporation), and Passaic- 
Bergen Lumber Co. v. United States Trust Co., 110 N. J. Law, 315, 164 
A. 580 (branch manager held not to have authority to indorse checks 
payable to corporation and apply proceeds to a use foreign to corpora- 
tion’s business. Bank was liable to corporation even though latter was 
not a depositor). 

We therefore conclude that in that instant case defendant did not 
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have the authority to credit the personal account of ‘‘P. A. Werner, 
Mgr.,’’ without first making inquiry of the plaintiff as to the propriety 
thereof. The defendant was charged with a duty which the nature of 
the transaction required it to perform. The breach of duty, i. e., of 
making inquiry as to Werner’s authority in applying the funds to his 
own use, the crediting of the proceeds of the check in question to Wer- 
ner’s account constituted a conversion on the part of the defendant and 
rendered it liable to the plaintiff. 
Judgment will be reversed, with costs. 


VALIDITY OF BANK COLLECTION CODE 
McQueen v. Randall, Supreme Court of Illinois, 187 N. E. Rep. 286 


The Bank Collection Code is not an amendment to the Illinois 
Banking Act and, as such, invalid because it was not submitted to 
popular vote as required by the Illinois Constitution. The Code has 
to do with the relations between banks and their depositors and does 
not in any way deal with the creation of corporations having bank- 
ing powers. 

Under § 13, §2, of the Code a certified check presented to the 
certifying bank after the failure of that bank is a preferred claim 
and entitled to payment in full ahead of general claims. 

In this case the claimant drew two checks against the Maywood 
State Bank, had them certified and deposited them with bids on gov- 
ernment contracting work. His bids were rejected and the checks 
were returned to him. He presented them to the receiver and asked 
to have them honored as preferred claims against the bank, which 
request the receiver refused. In this proceeding it was held, that he 
was entitled to a preference. 

To hold that the checks constituted a preferred claim seems to 
put a strained construction on § 13, { 2 of the Code, which is quoted 
in full in the opinion. But that is what the court decided. 


In the matter of the receivership of the Maywood State Bank. From 
a decree denying the petition of Thomas McQueen for preference of his 
claim against the bank by Harry L. Randall, receiver, claimant appeals. 


Reversed and remanded, with directions. 

T. Fred Laramie, of Chicago, for appellant. 

Altheimer, Mayer, Woods & Smith and George W. Struckmann, all 
of Chicago (William F. Struckmann and Jesse L. Cohen, both of Chi- 
eago, of counsel), for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §150. 
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ORR, C. J.—This is an appeal from the circuit court of Cook county 
involving the constitutionality of ‘‘An Act defining the relations be- 
tween banks and their depositors with respect to the deposit and collec- 
tion of checks and other instruments payable in money,’’ approved 
July 8, 1931. Smith-Hurd Rev. St. 1931, ¢. 98, §§ 219-233, Cahill’s Rev. 
St. 1931, chap. 16a, pars. 25-39, inclusive. 

The facts are undisputed. McQueen, the appellant, is a contractor, 
and in November, 1931, was preparing to bid on some work for the 
United States. Bidders were required, under governmental regulations, 
to accompany their bids with certified checks. On November 7, 1931, 
the appellant drew a check for $1,200 against his checking account in 
the Maywood State Bank, payable to the order of the Treasurer of the 
United States. On December 15, 1931, he drew a second check against 
the same account for $150, payable to the same official. Both checks 
were certified by the bank and sent with the appellant’s bids. On De- 
cember 18, 1931, the state auditor closed the bank for examination. 
Upon rejection of the appellant’s bids his two certified checks were 
returned on December 23, 1931. A receiver was appointed for the closed 
bank on January 12, 1932, for the purpose of winding up its affairs. 
The appellant presented the certified checks to the receiver and asked to 
have them honored as a preferred claim against the assets of the bank. 
This the receiver refused to do, and the filing of the petition seeking a 
preference followed. In his answer the receiver denied that the checks 
had been presented to the bank prior to its closing and averred that 
they constituted only a general claim against the bank. A decree was 
finally entered by the lower court holding the above entitled act of 1931 
unconstitutional and denying the preference sought by appellant. This 
appeal followed. 

The claim of the appellant for a preference rests upon part of para- 
graph 2 of section 13 of the act of 1931 (Smith-Hurd Rev. St. 1931, e. 
98, § 231, par. 2), which reads: ‘‘When a drawee or payor bank has 
presented to it for payment an item or items drawn upon or payable by 
or at such bank and at the time has on deposit to the credit of the maker 
or drawer an amount equal to such item or items and such drawee or 
payor shall fail or close for business as above, after having charged 
such item or items to the account of the maker or drawer thereof or 
otherwise discharged his liability thereon but without such item or 
items having been paid or settled for by the drawee or payor either in 
money or by an unconditional credit given on its books or on the books 
of any other bank, which has been requested or accepted so as to eon- 
stitute such drawee or payor or other bank debtor therefor, the assets 
of such drawee or payor shall be impressed with a trust in favor of the 
owner or owners of such item or items for the amount thereof, or for 
the balance payable upon a number of items which have been exchanged, 
and such owner or owners shall be entitled to a preferred claim upon 
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such assets, irrespective of whether the fund representing such item or 
items can be traced and identified as part of such assets or has been 
intermingled with or converted into other assets of such failed bank.’’ 

The appellee (the receiver) argues that the act is an amendment of 
the Banking Act (Smith-Hurd Rev. St. 1931, c. 164, § 1 et seq.), and not 
having been submitted to a vote of the people is void under the provi- 
sions of section 5 of article 11 of the Constitution. On the other hand, 
the appellant asserts that the act does not relate to the organization or 
creation of banking corporations, or associations, is not an amendment 
of any such prior act, and that therefore the constitutional provision 
does not apply. 

The title of the act confines it to the relations existing between banks 
and their depositors. It is expressly stated in the title that the act 
defines the relations between banks and their depositors, having to do 
with ‘‘the deposit and collection of checks and other instruments pay- 
able in money.’’ No language is contained showing it to be an amend- 
ment of the Banking Act. Equally clear is the fact that the General 
Assembly was not dealing with the organization or creation of banking 
institutions. . 

Prior to the act of 1931 a general deposit in a bank to the credit of 
a depositor created only the relation of debtor and ereditor. The de- 
posit belonged to the bank and became a part of its general funds, and 
the liability created thereby was according to the usages and customs of 
the business. Kamfner v. Auburn Park Trust & Savings Bank, 344 II. 
200, 176 N. E. 363. Section 2 of the act of 1931 (Smith-Hurd Rev. St. 
1931, ¢. 98, § 220, Cahill’s Stat. 1931, chap. 16a, par. 26), to which the 
appellee refers in its argument, creates the relationship of principal 
and agent in the absence of special directions to the contrary. The sec- 
tion states that ‘‘where an item is deposited or received for collection, 
the bank of deposit shall be agent of the depositor for its collection.”’ 
The context of the section leaves no room for doubt that the relationship 
of principal and agent was meant to be created between the depositor 
and the bank. 

Paragraph 1 of section 13 of the act in question (Smith-Hurd Rev. 
St. 1931, ¢. 98, § 231, Cahill’s Rev. St. 1931, ¢. 16a, par. 37) provides 
that if a check is presented to a bank for collection without instructions 
in regard thereto, and the bank makes the collection but does not remit 
the amount collected, a trust is established in favor of the party present- 
ing the check for collection. In examining paragraph 2 of the same 
section we find that a preference is given to the holder of a certified 
check, a trust is established for the payment of the obligation, and it 
stands as a preferred claim. Under the law prior to the act of 1931 the 
holder could only make a general claim for payment of the obligation. 
This was based upon the then prevailing conception that the holder was, 
in effect, only a depositor of the bank and the relationship of debtor and 
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creditor existed. <A careful survey of the act of 1931 demonstrates that 
it does not make any attempt to change the primary obligation existing 
between a bank and its depositors under the subjects and conditions 
disclosed in the title of the act. That primary obligation is that if the 
bank has possession of funds of its depositors it is legally bound to pay 
them over when demanded. The act of 1931 only changes the point (in 
time) respecting the deposit and colléction of instruments payable in 
money when the bank gains title to the proceeds of such instruments. 
Under the old law the bank gained title to the instrument upon its 
deposit; now it does not gain title but obtains the instrument as an 
agent for the purpose of collection. When the proceeds have been col- 
lected by the bank and credited to the account of the depositor, then, 
and then only, do the proceeds become part of the general funds of the 
bank. Consequently the act of 1931, to again use what we said in the 
Gould Case, does not add to or increase, subtract from or diminish, or 
in any way affect a right, duty, power, or privilege of any incorporated 
bank or banking association. As it was not an amendment to the Bank- 
ing Act, no reason existed for submitting the act of 1931 to a vote of the 
people. 

The appellee (the receiver) takes the view that even though the act 
of 1931 is valid, the appellant cannot assert any right to preference under 
section 13 because he did not present the checks to the bank for pay- 
ment. The appellant presented the check to the receiver and asked 
that he honor them as a preferred claim against the bank. Paragraph 2 
of section 13 says: ‘‘When a drawee or payor bank has presented to it 
for payment an item or items drawn upon or payable by or at such bank 
and at the time has on deposit to the credit of the maker or drawer an 
amount equal to such item or items and such drawee or payor shall fail 
or close for business as above, after having charged such item or items 
to the account of the maker or drawer thereof or otherwise discharged 
his liability thereon but without such item or items having been paid or 
settled for by the drawee or payor, . . . the assets of such drawee 
or payor shall be impressed with a trust in favor of the owner or owners 
of such item or items.’’ The phrase, ‘‘shall fail or close for business as 
above,’’ refers in point of time not ‘to the time of presentment for pay- 
ment but to the succeeding phrase, commencing, ‘‘after having charged 
such item or items,’’ ete. When the appellant had his two checks cer- 
tified, the appellee charged them to the appellant’s account, but the 
checks were not paid in money. By thus charging the appellant’s ac- 
count with the amount of the two checks, the sum was, in effect, taken 
from his account and held by the appellee in trust for the legal holder 
of the two checks, to be paid to such holder when the certified checks 
were later presented for payment. That the appellant was the holder 
does not alter the rule. Although in a state of suspension, the bank was 
nevertheless in existence when the two checks were presented to the re- 
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ceiver to be honored as a preferred claim. Such presentment, we must 
hold, is presentment for payment under the intent of scetion 13 of the 
act. By presenting his checks to the receiver the appellant took the only 
means of collection available to him under the circumstances. The bank 
was in process of liquidation, no money was being paid out upon de- 
mand, and the appellant ascertained, as he must, just how his claim 
was regarded. ‘ 

For the reasons assigned the decree of the circuit court of Cook 
county is reversed, and the cause is remanded to that court, with direc- 
tions to enter a decree in accord with this opinion. 

Reversed and remanded, with directions. 


BANK LIABLE IN PAYING CHECKS BEARING 
FORGED SIGNATURE OF GUARDIAN 


Lincoln National Bank of Cincinnati v. Morgan, Court of Appeals of 
Ohio, 187 N. E. Rep. 646 





A bank which pays checks, drawn upon it against a guardian’s 
account and bearing forgeries of the guardian’s signature, is liable 
to the guardianship estate for the amount so paid out. 

The amount of the liability, in this case, was approximately 
$30,000. The fraud was perpetrated by the guardian’s attorney 
while the guardian was in Europe. The first incident in the fraudu- 
lent transaction was the receipt by the attorney of a check for 
$20,915.66 payable to the guardian. The attorney sent this check to 
the guardian in Europe for indorsement and later deposited it in 
the defendant bank to the credit of the guardian. He filed with the 
bank a signature card on which he had forged the guardian’s signa- 
ture. He made other deposits in the account and withdrew some 
$50,000 on forged checks. Subsequently, he returned to the estate 
about $20,000 and the bank was held liable for the balance. 

The laws of Ohio (Bank Code, § 11225-1) provide that a bank 
shall not be liable in paying a forged check unless the depositor 
notifies the bank of the wrongful payment within one year after the 
cancelled checks have been returned to the depositor. This statute 
did not apply in the present case for the reason that the cancelled 
checks in question were returned, not to the guardian, but to the 
attorney. 


Action by Madeline Corby Morgan, guardian of the estate of Marie 
Therese Corby, a minor, against the Lincoln National Bank of Cincin- 
nati, Ohio. Judgment for plaintiff upon an instructed verdict, and de- 
fendant brings error.—[Editorial Statement. ] 

Affirmed. 


NOTBE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§449, 1309. 
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Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for plaintiff 
in error. 
Peck, Shaffer & Williams, of Cincinnati, for defendant in error. 


ROSS, J.—This is a proceeding in error from the court of common 
pleas of Hamilton county, wherein judgment was rendered for the plain- 
tiff, Madeline Corby Morgan, guardian of Marie Therese Corby, a minor, 
upon an instructed verdict in her favor. 

The petition recites: ‘‘Madeline Corby Morgan says that she is, by 
order of the County Court of Kenton County, Kentucky, made and 
entered on the 2d day of April, 1928, the duly appointed and qualified 
guardian of Marie Therese Corby, an infant of the age of eight years, 
and that by order of the Cireuit Court of Wayne County, Michigan, she 
was appointed special guardian of the same infant with regard to cer- 
tain funds, and duly qualified as such, and that the funds so received by 
her as such special guardian are in fact the funds of plaintiff as guar- 
dian, as aforesaid, and that the defendant is a national banking associa- 
tion under the laws of the United States domiciled and doing business 
at Cincinnati, Ohio.”’ 

The plaintiff further alleges that there were deposited in the defend- 
ant bank, subject to her orders as guardian, in an account designated 
‘‘Madeline Corby Morgan, Special Guardian Marie Therese Corby,’’ 
certain sums set out in detail belonging to her as such guardian; that 
she demanded payment thereof, which was refused by defendant. Judg- 
ment was asked for the amount so withheld. 

This suit was filed April 1, 1931, an answer was filed May 1, 1931, 
which was simply a general denial, and on May 24, 1932, the case was 
peremptorily set for trial on June 8, 1932. On the morning of June 8 
the defendant presented to the court an amended answer, a copy of 
which had been served upon counsel for plaintiff the evening before, and 
asked leave to file the same, which was refused. It was, however, stated 
by the court that, if the evidence should develop a situation indicating 
that the ends of justice would be subserved by granting leave to file 
the amended answer, consent would be given upon such situation becom- 
ing apparent. . . . : 

The plaintiff was appointed and qualified as guardian of the estate 
of her minor child, under a proper proceeding in the county court of 
Kenton county, Ky. She found it necessary to absent herself from the 
country. In her absence certain checks were received from time to time 
by her attorney, John T. Murphy, an attorney in Covington, Ky., who 
had represented the guardianship in its administration and in certain 
litigation. Murphy took the first of these checks, in amount $20,915.66, 
which was payable to the order of ‘‘Madeline Corby Morgan, Special 
Guardian of Marie Therese Corby,’’ and signed by ‘‘the Seripps Jeffer- 
son Land Company,’’ to the defendant bank, opened an account in the 
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name of the payee of the check, and deposited it in such account. The 
check bore a previous ‘‘per’’ indorsement by Murphy, which had been 
crossed out. The check had been sent to the plaintiff in Europe, and 
indorsed by her. The bank put the check through, and when it cleared 
notified Murphy, who then mailed the bank a signature card, which had 
been given him at the time of opening the account. Upon the card he 
had written, unknown to the bank, the name of the guardian, and had 
typewritten her title thereunder. 

Checks were deposited thereafter totaling $50,192.77, all the prop- 
erty of the minor’s estate. 

All of this money, with the exception of a few dollars, was drawn 
out by Murphy, upon the forged signature of the guardian, conforming 
to such signature forged upon the signature card. 

Upon demand, Murphy returned to the guardian the amount of the 
original check for $20,915.66, and this sum was credited to the defend- 
ant; the amount claimed in the petition being the difference between the 
total amount of the deposits in the defendant bank and the sum so re- 
placed by Murphy. 

Murphy was permitted to testify to a contract with the guardian 
providing for payment of fees to himself, and that he had paid out for 
the estate $7,000. Nowhere in the evidence does it appear that, even 
though the laws of Kentucky permit such disposition of guardianship 
funds, such disbursements have ever been approved by the court con- 
trolling the administration of the guardianship estate. 

The funds deposited in the defendant bank to the credit of the 
estate of the minor have been exhausted under the forged signatures of 
the guardian. The minor’s property has been unlawfully taken, and 
nothing short of estoppel, as against the minor, will operate as a defense 
to the claim of the guardian for the estate of the minor. It must be 
borne in mind that this is an action to recover the property of the minor 
unlawfully taken from it through a forgery. Even the fact that the 
bank could have easily prevented the fraud in many ways is not con- 
trolling. Its liability to restore the funds dissipated by it through 
forgery is inescapable, unless due to the fault of the minor. 

We quote from one authority which so clearly covers all the con- 
tentions of the plaintiff in error that it is unnecessary to cite other au- 
thorities, though as indicated therein these exist. We refer to the case 
of Western Union Telegraph Co. v. Davenport, 97 U. S. 369, 371, 24 
L. Ed. 1047. In that case the brother of the guardian of two minors 
was an officer in a bank in which the guardian, his sister, kept a safe 
deposit box containing securities belonging to the estate of the minors. 
Her brother had the key to this box during her absence in Europe. The 
brother removed the certificates of one minor, forged the indorsement, 
and sold the certificates. Thereafter the guardian returned, asked for 
and received the box, but returned it without opening it, and again left 
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the city. The brother again took from the box the certificates of the 
other minor, forged the indorsement, and sold his certificates. Suit was 
instituted by the minors against the corporation to have their stock re- 
stored, or for judgment for its value. We quote the opinion of Mr. 
Justice Field in full: 


‘*Upon the facts stated there ought to be no question as to the right 
of the plaintiffs to have their shares replaced on the books of the com- 
pany and proper certificates issued to them, and to recover the divi- 
dends accrued on the shares after the unauthorized transfer; or to have 
alternative judgments for the value of the shares and the dividends. 
Forgery can confer no power nor transfer any rights. The officers of 
the company are the custodians of its stock-books, and it is their duty to 
see that all transfers of shares are properly made, either by the stock- 
holders themselves or persons having authority from them. If upon 
the presentation of a certificate for transfer they are at all doubtful of 
the identity of the party offering it with its owner, or if not satisfied of 
the genuineness of a power of attorney produced, they can require the 
identity of the party in the one case, and the genuineness of the docu- 
ment in the other, to be satisfactorily established before allowing the 
transfer to be made. In either case they must act upon their own re- 
sponsibility. In many instances they may be misled without any fault 
of their own, just as the most careful person may sometimes be induced 
to purchase property from one who has no title, and who may perhaps 
have acquired its possession by force or larceny. Neither the absence of 
blame on the part of the officers of the company in allowing an unau- 
thorized transfer of stock, nor the good faith of the purchaser of stolen 
property, will avail as an answer to the demand of the true owner. The 
great principle that no one can be deprived of his property without his 
assent, except by the processes of the law, requires in the cases men- 
tioned that the property wrongfully transferred or stolen should be 
restored to its rightful owner. The maintenance of that principle is 
essential to the peace and safety of society, and the insecurity which 
would follow any departure from it would cause far greater injury than 
any which can fall, in cases of unlawful appropriation of property, 
upon those who have been misled and defrauded. 

‘‘We do not understand that the counsel of the appellant controvert 
these views, but they contend that the mother of the plainiffs, as their 
guardian, was chargeable with culpable negligence in the keeping of the 
certificates, and, therefore, that the plaintiffs are estopped from claim- 
ing them or their value from the company. The negligence alleged 
consisted in the fact that she intrusted her brother with the key to the 
box in which they were deposited when she knew that he was insolvent, 
and that he had used, without her authority, funds received by him on 
a previous sale of her property; and the further fact, that when, in the 
summer of 1871, before leaving for Europe, she sent for the box, she 
returned it to the bank without examining its contents. To have al- 
lowed her brother, when known to be insolvent, to have access to the box 
after he had, without her authority, appropriated to his own use her 
funds, and to have returned the box to the bank in 1871 without examin- 
ing its contents, were, according to the contention of counsel, offences 
of such gravity as to estop her wards, the minor children, from com- 
plaining of the company for allowing their stock to be transferred on its 
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books under a power of attorney which he had forged. We do not think 
it at all necessary to comment at any length upon this singular position; 
for even if it were possible, as it is not, to preclude the minor heirs from 
asserting their rights to property received from their father, by reason 
of any negligence of their guardian, we are unable to perceive any neces- 
sary connection between her brother’s insolvency and misappropriation 
of her funds, and the forgery of the children’s names, or between such 
forgery and her omission to open her box in 1871 and examine its con- 
tents. There is no circumstance here upon which an estoppel against 
the plaintiffs can be raised. To create an estoppel against them, there 
must have been some act or declaration indicating an authorization of 
the use of their names, by which the company was misled, or a subse- 
quent approval of their use by acceptance of the moneys received with 
knowledge of the transfer. No act or declaration is mentioned, either 
of the guardian or her children, which tends in the slightest degree to 
show that any assent was given to the use of their names. But more- 
over, neither the guardian nor the children whilst they were minors, 
were competent, even by the most formal act, to authorize a transfer 
and sale of the property. Under the statute of Ohio, the intervention 
of the Probate Court was essential to any such proceeding. No infer- 
ence could, therefore, be drawn from any negligence of theirs in support 
of a transfer of the property, where no order of that court authorizing 
a transfer had been made. 

‘There are numerous decisions of the English and American courts 
in accordance with the views stated. They are cited by counsel in their 
briefs, and are given in a note to this opinion. We do not think it im- 
portant to refer to them specially, for no number of adjudications can 
add to the force of a simple statement of the facts. The decree of the 
court below in each case must be affirmed; and it is So ordered.’’ 


There are two differences in this case from the one at bar, neither 
of which we feel changes the application of the rules laid down. The 
Davenport Case was a suit by the defrauded minors. The instant suit 
is by the guardian. It seems obvious to us that this cannot change the 
rule, for the guardian is suing, not for herself, but for the estate of the 
minor. Were this a suit by the minor upon reaching majority, there 
could be no question as to the identity of fact. Such delay cannot be 
necessary in order to apply the principle involved. 

The other feature is that the signatures of the minors were forged 
in the Davenport Case; while in the instant case it was that of the 
guardian that was forged. If anything, it would seem that this only 
strengthens the application of the principle to the instant case, for it 
might well be that a bank or other corporation might easily be led into 
difficulty by the forgery of the name of an individual depositor or 
stockholder, where, on the other hand, the presence of the guardian’s 
signature is an immediate caveat that the authority is limited and gov- 
erned by the orders of a court, to which reference can easily be made. 
In the instant case such reference would have shown that the signature 
of a bonding company was necessary upon checks withdrawing funds 
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from the estate, and that a designated depository in Kentucky was the 
only one entitled to the funds of the estate. 

The fact that the forgery was committed against an ordinary cor- 
poration in the Davenport Case, while in the instant case the defendant 
is a bank, and the forgery of checks is involved, again only makes the 
rule laid down the more obvious. 

A word is necessary as to one other defense, possibly not covered by 
the authority noted. The statute of limitations, provided for in section 
11225-1, General Code, is only available after notice to the depositor, or 
after return of the canceled checks to the depositor. The depositor in 
this case is the guardian. No notice was ever given to the guardian, nor 
were any checks ever returned to her. The attorney was not the deposi- 
tor any more than any messenger or other employee from an office 
would be a depositor merely because he carried the daily deposits from 
the place of business of his employer to the bank. To avail itself of the 
privileges of the statute the bank must bring itself strictly within its 
provisions. Certainly the Legislature did not intend to relieve the bank 
from liability until the depositor either had notice or had received the 
canceled checks. To excuse from liability when the forger was still the 
custodian of the canceled checks would work a hardship of such grievous 
character that the intent to inflict it must be rejected. 

We conclude, therefore, that the court did not abuse its discretion in 
refusing leave to file the amended answer, and that no evidence was 
presented constituting a valid defense to the claim of the minor asserted 
through her guardian against the defendant bank for the unlawful 
withdrawal of the funds through forgery of the signature of her 
guardian. 

Judgment affirmed. 


TIME FOR PRESENTMENT OF CHECK FOR 
PAYMENT 


Continental Bank & Trust Co. of New York v. Detroit Trust Co., 
Supreme Court of Michigan, 247 N. W. Rep. 728 


If a check is deposited for collection in a bank located in the same 
city with the drawee bank the collecting bank is allowed until the 
following business day to present the check for payment. If such a 
check is refused payment because the drawer has failed in the mean- 
time the collecting bank will not be liable. 

In this ease the court refers to Act No. 240, Public Acts of 1931. 
This statute is known as the Bank Collection Code, which has been 
adopted in a number of states. Section 6 of this law provides that, 
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where an item is received on deposit or for collection, payable by or 
at another bank in the same town or city in which such agent bank 
is located, ‘‘it shall be deemed the exercise of ordinary care to pre- 
sent the item for payment at any time not later than the next busi- 
ness day following the day on which the item is received either (1) 
at the counter of the drawee or payor by agent or messenger or (2) 
through the local clearing house under the regular established pro- 
cedure.’’ 

The facts showed that the check in question was deposited in the 
defendant bank on October 6. The defendant bank deposited it in 
another bank on October 7 and the latter presented it to the drawee 
through the clearing house on October 8. All of the banks were 
located in Detroit. Payment was refused because the drawer had 
failed on the 7th. It would seem that the defendant had not com- 
plied with the requirement of the statute that the check be presented 
on the day following its receipt. It was held, however, that the 
defendant was not liable. 


Action by the Continental Bank & Trust Company of New York, 
trustee under trust indenture executed by Prudential Investors, Inc., 
against the Detroit Trust Company. Judgment for defendant, and 
plaintiff appeals. 

Affirmed. 

Slyfield, Hartman, Mercer & Reitz, of Detroit, for appellant. 

Miller, Canfield, Paddock & Stone, of Detroit, for appellee. 

McDONALD, C. J.—The Fidelity Bank & Trust Company of Detroit 
closed its doors against business on October 7, 1931, and was taken over 
by the banking commissioner. It had been trustee for the Prudential 
Investors’ Incorporation, which was engaged in the business of invest- 
ing funds for parties with whom it had contracts for that purpose. 
These contract holders paid their money to the trustee, who invested 
it as directed by the Prudential Corporation. In the course of. business, 
the Fidelity Bank & Trust Company, trustee, had in its hands trust 
funds amounting to $17,215.93. Having information that the trustee 
was not in a sound financial condition, the Prudential Corporation di- 
rected it to deposit the money with the defendant, Detroit Trust Com- 
pany, which it did by check drawn on the National Bank of Commerce, 
Detroit, and received therefor two certificates of deposit equaling the 
amount of the check and payable to itself as trustee. This business was 
transacted about 10:30 o’clock in the forenoon of October 6, 1931. The 
Detroit Trust Company indorsed the check and deposited it with the 
First National Bank of Detroit for collection in the morning of October 
7, 1931. The First National Bank presented it for payment to the Na- 
tional Bank of Commerce, the drawee, through the clearing house on 
October 8, 1931. In the meantime the Fidelity Bank & Trust Company 
had been closed by the banking commissioner and the drawee bank 
notified not to honor any of its checks. Payment was refused and the 
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check returned to the Detroit Trust Company. After the failure of the 
Fidelity Company, the Continental Bank & Trust Company of New 

_ York was appointed successor trustee and began this suit to recover the 
amount of the two certificates of deposit. The issue was tried by the 
eourt without a jury. Judgment was rendered in favor of the defend- 
ant. The plaintiff has appealed. 

Many angles of this case are discussed in the briefs of counsel but 
in the last analysis the issue narrows down to the question whether the 
defendant exercised ordinary care in presenting the check in time for 
payment. A check must be presented within a reasonable time after it 
is received by the depository bank. A reasonable time for presentment 
is defined by statute, Act No. 240, Public Acts 1931, as ‘‘not later than 
the next business day following the day on which the item is received.’’ 
Section 6. This statute was quoted and construed by Mr. Justice North 
in Bay City Bank v. Concordia Mutual Fire Insurance Company, 260 
Mich. 611, 245 N. W. 532, which decision we think is a controlling 
precedent for the instant case. The material facts are substantially the 
same. In that case the business places of all the parties were in the 
same city. The check was delivered to the Bay City Bank on December 
1, 1931, early enough for presentment to the drawee bank on that day 
or for deposit for collection with its collecting bank. It was not de- 
posited with the collecting bank until December 2d, and was not pre- 
sented for payment through the clearing house before the drawee bank 
failed and closed on December 3, 1931. If the Bay City Bank had 
acted promptly when it received the check, it could have been cleared 
and paid on December 2d while the drawee bank was still doing busi- 
ness. On these facts this court held there was due presentment. 

In the instant case, the business places of the parties were in the 
same city. The check was delivered on October 6, 1931, to the Detroit 
Trust Company in time for presentment to the drawee bank on that day 
or for deposit with its collecting bank. If the trust company had taken 
either course on that day, the check would have been honored. Instead, 
the deposit was not made with the collecting bank until October 7, 1931, 
and did not get through the clearing house in time for presentment until 
October 8th after the drawer had failed and its checks were not col- 
lectible. Under authority of the Bay City Bank Case, we must hold that 
there was no negligent delay in presenting this check. 

But counsel for the plaintiff claims a distinction between this case 
and the Bay City Bank Case, in that in the latter case the depository 
followed its regular custom of business in presenting the check whereas 
in this case it did not do so. The statute of 1931 does not make negli- 
gence of a bank depend on its failure to follow its usual custom of doing 
business. Banks cannot always do so. In this case it was the custom 
of the defendant to deposit its checks with the First National Bank for 
clearance twice daily, but there was testimony that at the time the 
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check in question was received the trust company had an unusually 
large number of dividend checks which ciogged the business as custom- 
arily conducted. However, the fact that the company had two oppor- 
tunities to deposit the check with its collecting bank on the day it was 
received is not so important as it would have been prior to the 1931 
statute. Since the enactment of this statute a bank acts with sufficient 
promptness if the check is deposited with its collecting bank not later 
than the next business day after it is received. 

A further distinction claimed by the plaintiff is that in this case 
Mr. Browning, president of the Detroit Trust Company, knew that the 
drawer of the check, the Fidelity Company, was in a precarious financial 
condition, and that it was his duty to hurry the check on for present- 
ment. We see no merit in this contention. It will be noted that the 
bank upon which the check was drawn did not fail. It was solvent and 
had sufficient money with which to honor the check. It was the drawer 
that failed. It issued the check on October 6, and was closed by the 
banking commissioner on the next day. It must have known that it was 
in a very precarious financial condition and might be closed at any 
time. With this knowledge of its condition it did not draw out the 
money and pay cash for the certificates of deposit, but adopted the more 
convenient way of paying by check. It made no request for speed in 
presenting the check for payment. In the absence of some instruction 
in that respect, the defendant company was under no obligation to act 
with greater promptness than was required by the statute. 

We think the trial court correctly decided the issue. The judgment 
is affirmed, with costs to the defendant. 


PAYMENT OF STOPPED CHECK, 


Smith & McCrorken v. Chatham Phenix National Bank & Trust Co., 
New York Supreme Court, Appellate Division, 267 N. Y. Supp. 153 


A bank, which through mistake pays a check on which the drawer 
has stopped payment, may recover the amount from the person to 
whom it was paid. 

Note. There have been several decisions which have held, to the 
contrary, that a bank may not recover in such a case. They proceed 
upon the theory that a bank is bound to know the status of its de- 
positor’s account. Before paying the check, it must assure itself 
that the check has not been revoked. Once the check has been paid 
to a bona fide holder, who has no notice of the stop order, the bank 
finally exercises its option to pay or not to pay and the transaction 
is closed as between the parties to the payment. 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1384. 
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Action by Smith & McCrorken, Inc., against the Chatham Phenix 
National Bank & Trust Company, which filed a cross-complaint against 
Blanche M. Smith and Jacob Rothman. From a judgment of the 
Supreme Court, New York County, in favor of plaintiff against defend- 
ant entered on directed verdict of jury, and also from so much of the 
judgment as dismissed its cross-complaint against impleaded defendants, 
the Chatham Phenix National Bank & Trust Company appeals. 

Judgment, so far as it dismisses plaintiff’s cross-complaint with 
respect to impleaded defendants Smith and Rothman reversed, and new 
trial granted. ‘ 

Newman & Bisco, of New York City (Edgar H. A. Chapman, of 
New York City, of counsel), for appellant. 

Osear L. Dann, of Brooklyn, for respondents. 


JAMES O’MALLEY, J.—We are concerned with the appeal of the 
defendant Chatham Phenix National Bank & Trust Company only as 
against the impleaded defendants Smith and Rothman. Its appeal as 
against plaintiff was dismissed on May 31, 1933. 

Plaintiff’s judgment against the appellant bank and trust company 
is predicated upon the latter’s negligence in paying the proceeds of a 
check to the drawee (payee) named therein, after the plaintiff had duly 
notified the defendant to stop payment. The defendant pleaded a cross- 
claim against the defendant Blanche M. Smith, the drawee (payee) of 
the check, and the defendant Jacob Rothman, her indorsee, and sought 
judgment over. This cross-claim was dismissed. 

The plaintiff corporation, of which Morris H. Smith, the husband of 
the defendant, Blanche M. Smith, was president, on January 15, 1922, 
borrowed money from the latter, who, as evidence of the loan, accepted 
plaintiff’s check in the sum of $1,552.37. At the time of this transac- 
tion the Smiths were living together as man and wife. They separated 
subsequently, and Smith in March of the same year repaid the loan, and 
demanded a return of the check from his wife. This was refused by her 
for the alleged reason that the check had been lost. Smith thereupon 
notified the defendant appellant bank that the indebtedness for which 
the check had been given had been discharged and, at the same time, 
ordered that payment of the check be ‘‘stopped.’’ Some eighteen months 
later the defendant Blanche M. Smith indorsed the check to her father, 
the defendant Jacob Rothman, who presented it and received payment 
from the defendant. Plaintiff’s account was thereupon debited with 
the amount of the check. 

Upon the trial, the defendant offered proof tending to show that, at 
the time the defendant Blanche M. Smith indorsed the check and had 
it cashed through her father, the indebtedness for which it was given 
had been paid, and that payment thereon had been stopped. These facts 
were sought to be established through the testimony of the defendant 
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Blanche M. Smith who was called by the defendant-appellant. The 
evidence was excluded and exception duly noted. The cross-claim al- 
leged that at the time the check was cashed both the impleaded defend- 
ants knew it had been paid, and that payment thereon had been stopped. 

We are of opinion that the evidence thus offered should have been 
received. It would have shown that at the time defendant bank paid 
the check it was acting under a mistake of fact, and was induced so to 
do by the fraud of the impleaded defendants; that they knew the debt 
for which it had been given had been otherwise paid, and hence neither 
was a bona fide holder for value. 

The allegations of the bank’s claim against the impleaded defend- 
ants, if proven, would establish a cause of action for money had and 
received. As was stated in White et al. v. Continental National Bank, 
64 N. Y. 316, 319, 21 Am. Rep. 612: ‘‘The right of a party paying 
money to another under a bona fide forgetfulness or ignorance of facts, 
to recover it back from one who is not entitled to receive it, is well estab- 
lished. The equitable action for money had and received will lie against 
one who has received money which in conscience does not belong to 
him.’’ 

It is true that the defendant bank, so far as its depositor, the plain- 
tiff, was concerned, was guilty of negligence. This negligence, however, 
should not deprive it of its claim against the impleaded defendants, 
predicated upon their fraud. 

While numerous decisions on similar facts are not readily available, 
the principle of law above stated has been applied in similar and analo- 
gous situations and its soundness recognized by text-writers. 

We are of opinion that, where a bank honors and pays a check under 
a mistake of fact, it may sue for recovery of the money, at least, against 
one receiving payment thereon, who is not a bona fide holder for value. 
Troy City Bank v. Grant, Lalor’s Supp. (Hill & Denio) 119; Canal 
Bank v. Bank of Albany, 1 Hill, 287; Schneider v. Irving Bank, 30 
How. Prac. 190; Bank of Commerce v. Union Bank, 3 N. Y. 230; God- 
dard v. Merchants’ Bank, 4 N. Y. 147; Chrzanowska v. Corn Exchange 
Bank, 173 App. Div. 285, 289, 159 N. Y. 8. 385, affirmed 225 N. Y. 728, 
122 N. E. 877; National Loan & Exchange Bank of Columbia v. Lacho- 
witz, 131 S. C. 430, 432, 128 S. E. 10, 39 A. L. R. 1237. See, also, Keener 
on Quasi Contracts, p. 77; Magee on Banks and Banking (3d Ed.) 
§ 210, pp. 344 et seq. and eases cited; Brady on Bank Checks (2d Ed.) 
§ 228, pp. 367 et seq. 

It follows, therefore, that the testimony sought to be adduced was 
competent, relevant, and material to the issues tendered, and the objec- 
tions to the questions should have been overruled and not sustained. 
The judgment appealed from, so far as it dismisses the cross-complaint 
of the defendant bank and trust company with respect to the impleaded 
defendants Smith and Rothman, should be reversed, and a new trial 
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granted, with costs to the appellant against defendants-respondents to 
abide the event. 

Judgment in so far as it adjudges that the cross-complaint of de- 
fendant appellant be dismissed as to the defendants Blanche M. Smith 
and Jacob Rothman reversed, and a new trial ordered, with costs to the 
appellant against the defendants-respondents to abide the event. Order 
filed. All coneur. 


DEPOSIT IN ESCROW WITH AGREEMENT FOR 
INTEREST 


J. G. Kuehnle Co. v. Fulton, Superintendent of Banks, Court of Appeals 
of Ohio, Lucas County, 187 N. E. Rep. 81 


Money deposited in escrow with a bank under an agreement that 
it should bear interest after 60 days, at which time the bank might 
use the money as other moneys on general deposit, is not entitled to 
a preference in payment where the bank fails after the expiration 
of the 60 days. 

As a general rule money deposited with a bank under an escrow 
agreement, requiring the bank to devote the money to some particu- 
lar purpose, will be considered a preferred claim upon the failure 
of the bank. But, in this case, by the terms of the escrow agreement, 
the deposit became a general deposit after the expiration of the 60- 
day period. Upon the failure of the bank after that period had 
elapsed the depositor was entitled only to share in the assets of the 
bank along with other general depositors. 


Action by the J. G. Kuehnle Co. against Ira J. Fulton, superintend- 
ent of banks. Plaintiff filed a motion for judgment on the pleadings. 
From the jugment, plaintiff appeals. 

Motion overruled. 

Kirkbride, Boesel, Frease & Cole, of Toledo, for plaintiff. 

Gilbert Bettman, Atty. Gen., and Brown & Sanger and 8. M. Doug- 
las, all of Toledo, for defendant. 


LLOYD, J.—This action is in this court on appeal from a judgment 
and decree of the court of common pleas rendered on a motion for 
judgment on the pleadings filed by the plaintiff. This court is now to 
consider this motion de novo and determine whether it should or should 
not be granted. 

The following undisputed facts are disclosed by the pleadings: On 
June 16, 1931, the defendant superintendent of banks assumed charge 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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of the assets and property of the Security-Home Trust Company for 
liquidation. In certain proceedings pending in the court of common 
pleas of Lucas county, the litigants therein entered into a written stipu- 
lation on July 9, 1930, whereby it was provided in part that the pur- 
chase price of the property involved in that litigation should be de- 
posited in the Security-Home Trust Company, that the rights of the 
litigants should be transferred to said fund, and that said the Security- 
Home Trust Company should act as escrow agent thereof. On said 
July 9, 1930, the Security-Home Trust Company accepted in writing its 
appointment as such agent upon the terms and conditions contained in 
the stipulation, and for its services as such depositary was to receive 
reasonable compensation. Pursuant thereto and simultaneously there- 
with there was deposited with the trust department of such trust com- 
pany $12,000, the amount of the fund so to be deposited, the same being 
received by said trust company as escrow agent under its appointment, 
and to be held in its trust department for the purposes specified in the 
stipulation. From the time of the deposit of said fund of $12,000 to 
and including the date of the taking possession of the property of the 
bank by the defendant, an amount in cash, in excess of the sum of 
$12,000, remained continuously in said bank. On October 27, 1931, the 
parties to the litigation in the action pending in the court of common 
pleas agreed as to the distribution of said fund; written notice thereof 
being served upon defendant on October 30, 1931. The defendant has 
failed and refused to pay to plaintiff its portion of said fund, and plain- 
tiff has filed its claim for preference with the defendant, by whom it was 
rejected. 

The stipulation, in accordance with the terms and conditions of 
which the $12,000 was deposited with the bank, recites ‘‘that said funds 
should bear interest at the rate of 4% per annum, payable semi-annu- 
ally, in the event said fund should remain in The Security-Home Trust 
Company for sixty days or longer.’’ 

The question then for consideration and determination is whether 
the $12,000 so deposited with the trust department of the Security- 
Home Trust Company should be allowed by the defendant as a preferred 
claim. If so, the motion for judgment on the pleadings should be 
granted; otherwise overruled. 

The facts show that the funds deposited remained on deposit in the 
bank for a period much longer than sixty days before defendant as- 
sumed charge thereof for liquidation, and that, having so continued on 
deposit, the trust company, by the very terms of the stipulation under 
which the deposit was made, was expressly given the right to use it as 
any other moneys generally deposited in the bank might be used, and 
for the privilege thus expressly given the moneys so on deposit bore 
‘‘interest at the rate of 4% per annum, payable semi-annually.’’ As 
said in McDonald, Adm’r, v. Fulton, Supt. of Banks, 125 Ohio St. 511, 
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182 N. E. 504, 505: ‘‘It is to be observed that deposit in an interest- 
bearing account is directed, which of course contemplates use of the 
fund by the bank.’’ 

This statement of the Supreme Court relates to a statutory direc- 
tion, but it is none the less applicable to a contractual direction whereby 
the parties themselves determine the character of the deposit and con- 
vert what otherwise would have been a trust relation into that of debtor 
and creditor. 

Our conclusion, therefore, is that the motion of plaintiff for judg- 
ment on the pleadings should be and is overruled. 

Motion for judgment on pleadings overruled. 


DEPOSIT OF CHECKS IN AGENT’S PERSONAL 
ACCOUNT 


Fresnillo v. Chase National Bank, New York Supreme Court, 267 N. Y. 
Supp. 30 


Where a purchasing agent, acting with authority, drew checks 
against an account standing in his name as agent in a Mexican bank, 
deposited them in his personal account in the defendant bank, and 
subsequently withdrew the proceeds, it was held that the corporation, 
by which the agent was employed, was not entitled to judgment 
against the bank. Under the circumstances, the bank was not bound 
to question the agent’s authority to deposit the checks in his per- 
sonal account. 


Action by the Fresnillo Company against the Chase National Bank 
of the City of New York. On plaintiff’s motion for summary judgment. 

Order in accordance with opinion. 

Van Vorst, Siegel & Smith, of New York City, for the motion. 

Rushmore, Bisbee & Stern, of New York City, opposed. 


SHIENTAG, J.—After the plaintiff moved for summary judgment, 
the parties entered into a stipulation whereby the case was submitted 
to the court for determination on an agreed statement of facts. 

Plaintiff seeks to recover the sum of $7,464 on the theory of money 
had and received. The facts as stipulated are briefly as follows: 

Plaintiff opened an account with the Bank of Montreal, Mexico City, 
in the name of ‘‘The Fresnillo Company, H. J. G. Mackie, purchasing 
agent.’’? The account was opened pursuant to resolution of the com- 
pany which conferred authority on H. J. G. Mackie alone to draw checks 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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payable on the New York agency of the Bank of Montreal. The purpose 
of the account was to enable Mackie to pay for purchases made by him 
on behalf of plaintiff. On May 15 and June 10, 1930, Mackie drew two 
checks on the named accouni, the first of which was payable to the 
Equitable Trust Company, later merged into the defendant, and the 
second payable to the defendant; both checks were deposited in Mackie’s 
personal account with the defendant, the Chase National Bank of the 
City of New York, and subsequently drawn on by him. The checks 
were honored by the Bank of Montreal in Mexico City, and it is the 
amount of these two checks which plaintiff seeks to recover from the 
Chase Bank. 

Between May 13, 1929, and May 8, 1930, prior to the issuance of 
the checks in suit, Mackie drewn ten other checks in sums ranging from 
$2,000 to $5,000, payable to the Equitable Trust Company, and they 
were deposited in Mackie’s personal account with the defendant. These 
checks were likewise honored by the Bank of Montreal, Mexico City. 
Mackie reported to his company that he had drawn these checks to the 
order of various vendors from whom he had purchased goods for plain- 
tiff. This was untrue. Subsequently, however, Mackie did draw on his 
personal account checks for the identical amounts therein deposited by 
which he paid the vendors. Between May 13, 1929, and May 15, 1930, 
Mackie drew a large number of other checks, some payable to his own 
order and some payable to the order of cash, for his salary and office 
expenses, all of which checks were also honored by the Bank of Montreal 
in Mexico City. 

The defendant under the circumstances of this case was not bound 
to question Mackie’s authority to deposit the checks in his own account. 
Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916F, 1059; Clark v. Public National Bank & Trust Co. of New York, 
259 N. Y. 285, 181 N. E. 574; Havana Central R. Co. v. Knickerbocker 
Trust Co., 198 N. Y. 422, 92 N. E. 12, L. R. A. 1915B, 720; Thornton v. 
Netherlands-American Steam Nav. Co., 178 App. Div. 604, 165 N. Y. 
S. 682. The account was opened in the name of ‘‘The Fresnillo Co., 
H. J. G. Mackie, purchasing agent,’’ in the Bank of Montreal in Mexico 
City. Mackie had sole power to draw on this account. The fact that 
the words ‘‘purchasing agent’’ appeared on the checks was in and of 
itself insufficient to charge the defendant with notice. A bank is not 
required to assume that the purchasing agent is violating his duty to 
his principal by depositing checks in his personal account. The neces- 
sities of his business very often might compel such a course of conduct. 
‘“‘The purposes of the plaintiff’s business may have required its treas- 
urer on oceasion to draw checks upon the corporation account payable 
to himself individually.’’ Havana Central R. Co. v. Knickerbocker 
Trust Co., supra, page 428 of 198 N. Y., 92 N. E. 12, 13, L. R. A. 
1915B, 720. 
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It must be borne in mind that Mackie had the authority to draw 
the checks on the purchasing account; there is no question of forgery 
involved. The sole question requiring determination is whether or not 
the defendant was obligated to make inquiry as to the purposes for 
which the checks deposited in Mackie’s personal account were drawn. 
Even if the defendant had inquired of the Bank of Montreal, that bank 
would not have been able to give any warning because the Bank of 
Montreal had itself honored every check which Mackie had drawn and 
which on its face had been made payable to the defendant or Mackie 
himself. 

It is true that the resolution stated that the purpose of the account 
was to provide for purchases Mackie made on behalf of the company. 
There was no limitation upon his authority, however, either as to amount 
or as to purchases to be made. The Bank of Montreal never questioned 
the manner and method by which Mackie conducted his business, nor 
did the plaintiff during a long period of time question the right of 
Mackie to draw such checks. The practice of Mackie in drawing the 
checks on the purchasing agent account to the order of the defendant 
or himself, which checks in large sums were thereafter consistently 
honored by the Bank of Montreal in Mexico City, created an apparent 
authority in Mackie to draw on the account and to deposit the checks 
in his own personal account. 

The motion for summary judgment is accordingly denied, and pur- 
suant to the stipulation judgment is directed in favor of the defendant. 
Settle order. 


STATUTE MAKING DRAFTS PREFERRED 
CLAIMS DOES NOT APPLY TO 
PRIVATE BANKS 


Galvin v. Citizens’ Bank of Pleasantville, Supreme Court of Iowa, 
250 N. W. Rep. 732 


The Iowa statute (Acts 43d Gen. Assem. ¢. 30, § 11), making 
‘any money paid in the usual course of business to any bank or 
trust company for the purchase of a draft for the bona fide transfer 
of funds’’ a preferred claim upon the failure of the bank, does not 
apply to drafts issued by private banks. 

In this case a draft for $4,675 on the Iowa National Bank of 
Des Moines was issued by the Citizens’ Bank of Pleasantville on 
August 11, 1930. It was paid for with a check for $4,616.26 and the 
balance in cash. At the close of business on the day the draft was 
issued the bank closed its doors for good. It was held, as stated 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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above, that, since the issuing bank was a private bank, the statute 
did not apply and that the draft constituted a general and not a 
preferred claim. 

Note. The word ‘‘dictum’’ used in the following decision means 
an opinion on a question of law expressed by the court, but which 
is not necessary to the decision of the case before the court. Such an 
opinion lacks the force of an adjudication and may not be used as a 
precedent for the decision of other cases. 


The defendant H. H. Browne was appointed receiver of the Citizens’ 
Bank of Pleasantville, a private bank operated as a copartnership. The 
intervener, Chicago, Burlington & Quincy Railroad Company, asks to 
have a claim against said bank and receiver established as a preferred 
claim. From an order of the trial court refusing to establish such claim 
as a preferred claim, the intervener appeals. 

Affirmed. 

J. C. Pryor, of Burlington, and Johnson & Teter, of Knoxville, for 
appellant. 

Vander Ploeg & Heer, of Knoxville, for appellee. 


DONEGAN, J.—The Citizens’ Bank of Pleasantville, Iowa, was a. 
private bank owned and operated by a copartnership. Some time shortly 
after the 11th day of August, 1930, the defendant H. H. Browne was. 
appointed receiver of said bank in an action brought against said bank 
by Miles Galvin et al., as plaintiffs. On August 11, 1930, the Chicago, 
Burlington & Quincy Railroad Company purchased from the Citizens’ 
Bank of Pleasantville a draft for $4,675 upon the Iowa National Bank 
of Des Moines, Iowa, and paid therefor by a check drawn on the Citi- 
zens’ National Bank of Knoxville, Iowa, for $4,616.26, and the balance 
in cash. The check drawn by said railroad company upon the Citizens’ 
National Bank of Knoxville was cashed by the Citizens’ Bank of Pleas- 
antville, so that there is no question involved concerning the payment 
for the draft which was purchased. With the closing of its doors on the 
llth day of August, 1930, the Citizens’ Bank ceased to do business, and 
did not thereafter reopen as a going institution. The railroad company 
presented the draft for $4,675 purchased by it to the Iowa National 
Bank of Des Moines for payment on the 12th day of August, 1930. At 
that time the said Citizens’ Bank of Pleasantville had on deposit in the 
Iowa National Bank the sum of $5,721.57, and the total amount of out- 
standing drafts drawn by the Citizens’ Bank of Pleasantville on said 
Iowa National Bank, including the draft issued to said railroad com- 
pany, was $5,718.21. The amount on deposit in said Iowa National 
Bank was, therefore, more than sufficient to meet all drafts which had 
been drawn against it by the Citizens’ Bank of Pleasantville. Instead 
of paying the drafts drawn by the Citizens’ Bank of Pleasantville, the 


Iowa National Bank applied the amount which the Citizens’ Bank of 
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Pleasantville had to its credit upon an indebtedness owing by said bank 
to said Iowa National Bank, and refused payment on the drafts. 

Following the appointment of the receiver herein, the railroad com- 
pany filed its claim against the Citizens’ Bank of Pleasantville and the 
receiver in this case, and, after stating facts substantially as above set 
forth, alleged that said draft was drawn against an actual existing value 
prior to the failure of said Citizens’ Bank of Pleasantville, that it was 
given for money paid in the usual course of business for the purchase of 
said draft and for the bona fide transfer of funds, and that, under and 
by virtue of chapter 30 of the Acts of the 43d General Assembly, the 
said railroad company should have and has a preferred claim against 
the assets of the Citizens’ Bank. Thereafter, the railroad company filed 
a petition of intervention containing substantially the same allegations 
and in which it prayed that an order be entered establishing its claim 
to preference in the payment of its said draft in the amount of $4,675 
and interest from the assets of said Citizens’ Bank of Pleasantville in 
the hands of the receiver. The matter came on for hearing on the 7th 
day of October, 1932, and was submitted to the court upon an agreed 
statement of facts, and was taken under advisement by the court. On 
the 22d day of December, 1932, the court entered an order in which it 
found that it was bound by the decision of the Supreme Court in Ellis 
v. Citizens’ Bank of Carlisle, 211 Iowa, 1082, 2324 N. W. 849; that the 
intervener was not entitled to have its claim established as a preferred 
claim against the receiver of the Citizens’ Bank of Pleasantville; and 
ordered and decreed that the intervener’s claim be denied as a preferred 
claim, and that the act of the receiver in allowing said claim as a general 
claim be confirmed. From said order the railroad company, as inter- 
vener, appeals. 

Appellant (plaintiff) sets out and argues two propositions as 
grounds for reversal. The first of said propositions is as follows: ‘‘1. 
The court erred in holding, after finding the facts as claimed by the in- 
tervener, that it was bound by the decision of this court in Ellis v. Citi- 
zens’ Bank of Carlisle, 211 Iowa, 1082, 234 N. W. 849, 850, because (1) 
the statements of this court in the case cited were by way of dictum; 
(2) if not dictum, it would be of no effect because it would be contrary 
to the clearly expressed will and intention of the legislative branch of 
the government, acting under constitutional authority, in the enactment 
of section 11, chapter 30, 43rd General Assembly (Code, § 9239-c1).’’ 

Appellant alleges that the decision of this court in Ellis v. Citizens’ 
Bank of Carlisle, 211 Iowa, 1082, 234 N. W. 849, 850, was not binding 
upon the trial court because the statements of this court in that case 
were by way of dictum. The portion of the opinion in said case which 
appellant claims as dictum is that in which this court held that the 
provisions of section 11, chapter 30, of the Acts of the 43d General As- 
sembly, did not apply to a private banking institution. In the Carlisle 
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Case a preference was claimed and allowed against the receiver, and the 
receiver appealed. The defenses urged by the receiver, both in the trial 
court and in this court, against the allowance of the preference, were: 
First, that the drafts were not issued against existing values; second, 
that there was no money in the hands of the receiver which constituted 
the proceeds of said drafts; third, that the drafts simply created the 
relation of debtor and creditor between the Citizens’ Bank of Carlisle 
and the payee; and, fourth, that section 11, chapter 30, of the Acts of 
the 43d General Assembly, does not apply to private banks. 

Section 11, chapter 30, of the Acts of the 43d General Assembly, 
upon which the appellant relies in this case, is as follows: ‘‘ Any draft, 
or cashier’s check issued and drawn against actual existing values by 
any bank or trust company prior to its failure or closing and given in 
payment of clearings and any money paid in the usual course of busi- 
ness to any bank, or trust company, for the purchase of a draft for the 
bona fide transfer of funds shall be a preferred claim against the assets 
of the bank or trust company.”’ 

In the opinion in the Carlisle Case, this court found that at the time 
the drafts were issued by the Carlisle Bank it had no money on deposit 
in the Iowa-Des Moines National Bank upon which the drafts were 
drawn, but, on the contrary, had an overdraft. As we understand the 
argument of appellant in this case, it is that the above finding of this 
court in the Carlisle Case was decisive of that case, because it established 
that there was no actual existing value against which the drafts were 
drawn; and that, having decided the case on that proposition, the 
further statements in the opinion to the effect that section 11, chapter 
30, aforesaid, did not apply to private banks were mere dicta. In that 
case, however, one of the defenses made by the receiver and relied upon 
by him in this court was explicitly stated to be that section 11, chapter 
30, of the Acts of the 43d General Assembly, does not apply: to private 
banks. In considering that defense we said: ‘‘It is the claim of the ap- 
pellee banks that this statutory provision applies to private banks. The 
material question then is, Does it so apply, and was it the legislative in- 
tent in the enactment of this chapter to have it apply to private banks? 
This chapter in the Session Laws is entitled ‘Banks and Banking.’ It 
clearly appears from the reading of the said chapter in its entirety that 
the General Assembly had in mind only state banks and trust com- 
panies. No section of the 37 sections of chapter 30 contemplates a 
private banking institution in any particular mentioned therein. On 
the contrary, every section of said chapter refers to state banks, savings 
banks, and trust companies. Resultantly, the appellee banks in the 
instant case are not in a position to invoke any of the provisions of 
chapter 30, and base their claims for preference, respectively on a draft 
which is conceded to be a clearance draft.’’ 

We do not agree with the appellant that, because an appeal to this 
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court may present two or more propositions, any one of which would 
be decisive of the case, a decision of one of such propositions makes the 
statements of the court in reference to the other propositions mere dicta. 
As stated in Perfection T. & R. Co. v. Kellogg-Mackay, 194 Iowa, 523, 
reading at page 530, 187 N. W. 32, 35: ‘‘The binding force of a decision 
is coextensive with the facts upon which it is founded, and if correlated 
subject-matter is under discussion and decided, such decision is not mere 
obiter dictum. It is at least a judicial dictum. Chase v. American 
Cartage Co., 176 Wis. 235, 186 N. W. 598. If a question fairly arises 
in the course of a trial and there is a distinct decision on that question, 
the ruling of the court in respect thereto cannot strictly be called a mere 
dictum. Union Pac. R. Co. v. Mason City & Ft. D. R. Co., 199 U. S. 
160, 26 S. Ct. 19, 50 L. Ed. 134.’’ See, also, State v. Brookhart, 113 
Iowa, 250, 84 N. W. 1064; Waddell v. Board of Directors, 190 Iowa, 
400, 175 N. W. 65. 

In our opinion, the question as to the applicability of the statute in 
question to private banks was fairly before the court in the Carlisle 
Case, and the language used by the court was not dictum, but was a 
decision of this court on a question squarely presented to the court for 
its determination. 

It is further urged that, even if not dictum, the holding in the Car- 


lisle Case that section 11, chapter 30, aforesaid, does not apply to pri- 
vate banks is erroneous, because by its very terms the statute applied 


to ‘‘any bank or trust company,’’ and must, therefore, necessarily in- 


clude private banks as well as state banks, savings banks, and trust 
companies. In the opinion in the Carlisle Case it was specifically stated 
that no one of the 37 sections of chapter 30 contemplated private bank- 
ing institutions, and that every section of said chapter refers to state 
banks, savings banks, and trust companies. We may say that we have 
extended our examination to the banking laws of our state back of the 
act in question, and that, from the history of such legislation, we are 
satisfied that all of it has reference to such savings banks, state banks, 
and trust companies only as are organized and operated under specific 
statutory provisions. We find no statutory provisions for the organiza- 
tion or operation of private banks, and we find nothing to indicate that 
section 11 or any other provision of chapter 30 of the Acts of the 43d 
yeneral Assembly was intended to refer to private banks. The holding 
in the Carlisle Case to the effect that section 11, chapter 30, aforesaid, 
does not apply to private banks was quoted with approval in Shifflet v. 
Bank of Earlham (Iowa) 246 N. W. 757. We see no reason why that 
holding should now be held erroneous and set aside. 

In this connection with the second proposition set out by appellant, 
in which it is contended that the findings of the court were in violation 
of article 3, § 1, of the State Constitution, it is argued that the meaning 
of section 11, chapter 30, aforesaid, was so clear and its application to 
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private banks so apparent that this court, in deciding otherwise, was 
giving to the language of said act a meaning which was not intended by 
the Legislature, and was thereby guilty of usurping the functions of 
the Legislature in violation of the State Constitution. From what has 
already been said, it is apparent that, to the members of this court at 
least, the language of the statute does not show the legislative intention 
to make it applicable to private banks as clearly as the appellant con- 
tends. In our opinion, there was no intention on the part of the Legis- 
lature to make this statute applicable to private banks, and, in holding 
that it does not apply to such banks, we are not violating the Constitu- 
tion and assuming the functions of the Legislature, but are simply car- 
rying out the legislative intent. 

For the reasons given, the decree of the trial court is affirmed. 
Affirmed. 


DEPOSIT OF RECEIPTS OF CHAIN STORE IN 
BANK FOR TRANSMISSION 


Great Atlantic and Pacific Tea Co. v. Citizens’ National Bank, U. S. 
Circuit Court of Appeals, 66 Fed. Rep. (2d) 883 


An agreement, under which the receipts of certain stores of a 
chain system are deposited daily in a bank and the bank transmits 
the amount deposited daily to the main office of the chain store sys- 
tem, creates a debt and not a trust. Consequently, such funds re- 
maining in the hands of the bank at the time of its failure are not a 
preferred claim. 

In this case, it was also held that the fact that the bank was in- 
solvent, to the knowledge of its officers at the time when the deposit 
was made, did not create a preferred claim in favor of tlie chain 
store system where it appeared that negotiations were pending for 
the merging of the bank with other solvent institutions and that the 
officers honestly believed at the time that the bank would be able to 
continue in business. 


Bill in equity by the Great Atlantic & Pacific Tea Company against 
the Citizens’ National Bank, in the hands of a receiver, and against the 
receiver for such bank. The bill was dismissed (2 F. Supp. 29), and 
plaintiff appeals. Affirmed. 

John A. Metz and William C. McClure, both of Pittsburgh, Pa. for 
appellant. 

Joseph W. Ray, Jr., Henry Eastman Hackney, and Shelby, Hackney 
& Ray, all of Uniontown, Pa., for appellees. 


EERE LSE DE LOIN te EIN: i: RO 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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DAVIS, C. J.—This is a bill in equity to recover as trust funds cer- 
tain deposits of money and checks in an insolvent national banking in- 
stitution. The District Court dismissed the complaint on the grounds that 
neither an express trust resulted from a deposit agreement between 
the Atlantic & Pacifie Company and the Citizens’ National Bank, nor 
a constructive trust from the acceptance by the bank of deposits when 
insolvent. The Atlantic & Pacific Company appealed. 

It appears that the Atlantic & Pacific Company was dissatisfied with 
its account in the Citizens’ National Bank for receiving the deposits of 
its several stores, and on May 2, 1931, it and the bank entered into a 
new agreement, wherein it was provided as follows: 


‘Enclosed you will find our check for Two Thousand Dollars 
($2,000.00), which is to be placed on deposit as an open, dormant bal- 
ance. Verification of this balance will be requested at the close of each 
of our fiscal quarters. This balance will not be disturbed without 
written notice from this office, and, unless such notice is received, no 
withdrawals by check or draft should be honored. 

‘*Deposits will be made daily by our representatives who will leave 
with you, two copies of the form showing the amount deposited. One 
of these forms should be verified by your Teller, or proper officer, and 
attached to your draft, which will be mailed the same day to the First 
National Bank at Pittsburgh. The other copy will be retained for your 
records. A tissue copy will remain in the Manager’s book which you 
are requested to verify also. 

‘‘Bach manager should make a deposit on each business day, and 
we shall appreciate a wire notification of the failure to do so. Such 
notice should be sent, charges collect, to us at Dallas Ave. & Lynn Way, 
Pittsburgh, Pa.’’ 


It was customary for the managers of the company’s stores to ac- 
company their daily deposits in the bank with a ticket in the following 
form: 


‘“Citizens’ National Bank 
(Name of Bank) 


at 
Andergrift, Pa. 
accepts the amount listed below for immediate transfer to the First Na- 
tional Bank at Pittsburgh, Pa., for the account of The Great Atlantic & 
Pacific Tea Company in accordance with agreement in effect. 


Currency $254.00 
Silver 


Checks—List below 
6.00 
23.44 
1.15 
12.25 


332.84”’ 
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In accordance with the terms of the agreement, and without the ob- 
jection of the Atlantic & Pacific Company, the bank ordinarily remitted 
to the Pittsburgh bank the amount of the daily deposits. The remit- 
tance was in the form of the bank’s draft drawn on one of its corre- 
spondents and payable to the Pittsburgh bank for deposit to the credit 
of the Atlantic & Pacific Company. 

After the close of the bank’s business hours on Saturday, October 3, 
1931, the Atlantic & Pacific Company made several deposits which were 
preserved intact until the next business day, October 5, 1931, when they 
were handled in the day’s transactions. On that day the company made 
other deposits. The bank mailed two drafts for the amount of the de- 
posits to the Pittsburgh bank, but the Citizens’ National Bank sus- 
pended business at the closing hour of the same day, and the examiner, 
immediately put in charge of the bank, stopped payment before the 
drafts were presented for payment. The receiver of the bank refused 
to return the amount of the deposits to the Atlantic & Pacific Company. 

The parties agree that, in determining the question whether or not a 
debt, or a trust, was created by the terms of the deposit agreement, the 
intention of the parties controls, and it must be determined by their 
acts in the light of the surrounding circumstances. 

Whatever we may say about the question will be merely cumulative 
and in approval of the opinion of the learned District Judge. The 
agreement of the parties is, of course, for the transmission of the com- 
pany’s money from its stores to one of its central depositories. The 
agreement is not ambiguous. It contemplates daily deposits of the com- 
pany’s funds in the bank and the transmission of the accumulated de- 
posits of the day at the close of business to a distant bank. The method 
of transmitting the funds is by the bank’s draft. Whenever the com- 
pany made a deposit in the bank, the funds were mingled with the 
common mass of the bank’s money, to be used as the bank would, choose. 
There was no stipulation nor expectation that the deposits were to be 
set apart as a trust fund and held as such for the depositor; in other 
words, the company purchased the credit of the bank. There is no 
question but that is what the agreement means, for it says so in so many 
words, and the necessary conclusion is that the obligation of the bank 
here is purely contractual. In re A. Bolognesi & Company, 254 F. 770 
(C. C. A. 2); Equitable Trust Company of N. Y., ete., v. First National 
Bank, ete., 275 U. 8S. 359, 48 S. Ct. 167, 72 L. Ed. 313; Stone, Some 
Legal Problems Involved in the Transmission of Funds, 21 Col. 
L. R. 507, 514. 

At the time the deposits in question were made, the bank was in- 
solvent, and its officers and directors were fully informed of its condi- 
tion. But the situation was not hopeless. There were negotiations 
pending for merging the bank with solvent institutions and for obtain- 
ing additional cash funds, either of which, the officers honestly believed, 
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would relieve the bank. The officers were informed only a few minutes 
before the usual closing hour of business on October 5, 1931, that the 
efforts to save the bank had failed, and the directors immediately ordered 
it to suspend business. 

The Atlantic & Pacific Company contends that the receipt of the 
deposits, when the officers and directors of the bank knew it was in- 
solvent, raises a constructive trust. But here there was an honest hope 
of avoiding what actually happened, and the facts do not fall within the 
rule that, when a bank has become hopelessly insolvent and its officers 
know its condition, it is a fraud to receive deposits from an innocent 
person, and such a person can reclaim the deposits or their proceeds. 
St. Louis & San Francisco Railway Company ‘v. Johnston, 133 U. S. 566, 
576, 10 S. Ct. 390, 33 L. Ed. 683; Quin v. Earle (C. C.) 95 F. 728. 

Consequently the decree of the District Court is affirmed. 


SALE AT ADVANCED PRICE ON CREDIT WITH 
INTEREST NOT USURIOUS 


Graham v. Universal Credit Co., Court of Civil Appeals of Texas, 
63 S. W. Rep. (2d) 727 


The sale of an automobile on credit at a price higher than the 
cash price, payable in installments, with the highest legal rate of 
interest on each installment after maturity, does not constitute usury. 

If the price at which the car was sold in fact represents the credit 
price of the car, as distinguished from its cash delivered price, the 
transaction is not usurious; the parties have a perfect right to enter 
into such an agreement although the credit price exceeds the cash 
price by more than a legal rate of interest. 


Suit by the Universal Credit Company, Inc., against W. H. Graham. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Shields & Johnson and W. H. Graham, all of Houston, for appel- 
lants. 


Bryan, Cosby, Suhr & Bering and Norman J. Bering, all of Houston, 
for appellee. 


LANE, J.—In negotiations between W. H. Graham and Johnston 
Motor Company, a corporation, whereby said company offered to sell a 
Ford automobile to Graham for cash for $676, or on time for $757, 
Graham accepted the credit proposition and purchased the ear, and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1140. 
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paid thereon $225, and executed his obligation to pay the further sum 
of $531 in monthly installments of about $30 per month, with the high- 
est legal rate of interest on each of such installments after maturity. 
The contract between the parties provides the usual 10 per cent. attor- 
ney’s fees in the event of default being made in the payment of any of 
the installments when due. 

On the 11th day of December, 1930, there was due and unpaid of 
said purchase price of the automobile, together with attorney’s fee, the 
sum of $111.50. 

On the date mentioned, Universal Credit Company, Inc., to which 
the contract mentioned had been duly transferred by the seller of the 
automobile, brought suit in the justice’s court against W. H. Graham 
to recover the sum of $111.50. 

Judgment was rendered in the justice’s court against Graham for 
the sum sued for, and the cause was carried by appeal to the county 
court at law of Harris county. 

In the county court, W. H. Graham pleaded that, since the install- 
ments to be paid by him bore the highest rate of interest allowed by law, 
the excess charged on the time sale over and above the cash price con- 
stituted usurious interest, and, as such sum was usurious, the plaintiff 
was not entitled to a recovery therefor. 

The cause was tried in the county court by the court without a jury, 
and judgment was there rendered for the plaintiff for the sum sued for. 
The defendant Graham has appealed. 

We think the judgment is supported by ample evidence, and as to 
the law it is governed and supported by the following cases cited by 
appellee, and many other cases from other states: Fisher v. Hoover, 
3 Tex. Civ. App. 81, 21S. W. 930; Galveston & Houston Investment Co. 
v. Grymes (Tex. Civ. App.) 50 S. W. 467; Burkitt v. McDonald, 26 
Tex. Civ. App. 426, 64 S. W. 694, 695; Heney v. Davidson (Tex. Civ. 
App.) 278. W. (2d) 293; Id., 119 Tex. 451, 32 S. W. (2d) 452; Com- 
mercial Credit Co. v. Tarwater, 215 Ala. 123, 110 So. 39, 40, 48 A. L. R. 
1437; and 27 R. C. L., page 214. 

in Burkitt v. MeDonald, supra, it is said: ‘‘A seller may demand 
one price for cash and another and greater price upon credit, and it 
would not be usury.”’ 

And in Commercial Credit Co. v. Tarwater, supra, it is said: ‘‘If in 
fact the sum of $654 represented the credit price of the car, as distin- 
guished from its cash delivered price of $600, the transaction is not 
usurious, as the parties had a perfect right to agree upon such a pur- 
chase though the advanced price should be in excess of the legal rate of 
interest upon the cash price. This principle is well recognized by the 
authorities.’’ 

For the reasons above expressed, the judgment is affirmed. 
Affirmed. 
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RIGHT OF NATIONAL BANK TO GIVE 
SECURITY FOR PUBLIC DEPOSITS 


Fidelity & Deposit Co. of Maryland v. Kokrda, 66 Fed. Rep. (2d) 641 


Under the U. 8S. Code, Title 12, Section 90, a national bank is 
authorized to give the same kind of security for public deposits as 
may be given by State banks located in the same state with the na- 
tional bank. 


Action by F. L. Kokrda, as Receiver of the First National Bank of 
Deer Trail, against the Fidelity & Deposit Company of Maryland and 
another. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded, with instructions. 

L. Ward Bannister, of Denver, Colo. (Thos. A. Mapes and Samuel 
M. January, both of Denver, Colo., on the brief), for appellants. 

Archibald A. Lee, of Denver, Colo., for appellee. 


PHILLIPS, C. J.—Worrall was the duly elected and qualified treas- 
urer of Elbert County, Colorado, for the term beginning January 1, 
1931, and ending January 1, 1933. The Fidelity & Deposit Company, 
hereinafter called the surety company, was the surety on his official 
bond. On January 9, 1931, the surety company and the First National 
Bank of Deer Trail entered into a contract of pledge, the material por- 
tions of which are set out in Note 1. 


Note 1. “Whereas, James W. Worrall has been duly elected Treasurer of Elbert 
County in the State of Colorado, and as such Treasurer at the special instance and 
request of the First National Bank of Deer Trail, Colorado, and on the security 
hereinafter described, has deposited or may hereafter from time to time deposit 
certain moneys with the First National Bank of Deer Trail, Colorado, in regular 
course of business which deposits will be evidenced by demand certificates of deposit 
in customary form. 

“And, Whereas, said First National Bank of Deer Trail, Colorado, has delivered 
to the Fidelity and Deposit Company of Maryland the following described bonds. 
(Here follows a detailed description of the bonds involved herein.) 

“Now, Therefore, if the First National Bank of Deer Trail shall promptly pay 
to the said James W. Worrall or his order, upon demand in regular course of busi- 
ness, all moneys which have been or shall hereafter be deposited with said First Na- 
tional Bank of Deer Trail as aforesaid, by or on behalf of the said James W. Wor- 
rall, County Treasurer; and shall keep and hold harmless the said James W. Worrall 
as well as the Fidelity and Deposit Company of Maryland as surety on James W. 
Worrall’s official bond, of, and from all loss or damages which may arise or accrue 
to the said James W. Worrall or the Fidelity and Deposit Company by reason of the 
deposit or delivery of said: funds, or any part thereof, . . . then this obligation 
to be void, otherwise to remain in full force and virtue. 

“This receipt is issued in duplicate, the duplicate to be held by the Fidelity and 
Deposit Company of Maryland, as security on the official bond of James W. Worrall, 
Treasurer of Elbert County and the original to be held by the First National Bank 
of Deer Trail . . .” 


NOTP — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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On October 13, 1931, Kokrda was duly appointed receiver of the 
bank by the Comptroller of the Currency. Thereafter such receiver 
brought this action and alleged that the bank was the owner of four 
federal land bank bonds of the face value of $1,000 each, and that on 
January 9, 1931, the surety company wrongfully took possession of such 
bonds and has since wrongfully and unlawfully detained them. He 
sought recovery of the bonds or their value, and damages for their un- 
lawful detention. 

The surety company filed an amended answer, and Worrall filed a 
petition in intervention in which they alleged: That Worrall was the 
treasurer of Elbert County; that the surety company was surety on 
Worrall’s official bond; that Worrall, during his term of office, kept 
certain public moneys on deposit in the bank, and in order to protect 
Worrall, and with the knowledge and consent of Worrall, the bank ex- 
ecuted such contract of pledge and delivered the bonds to the surety 
company; that on October 13, 1931, the bank became insolvent and 
closed its doors; that on that date there was on deposit in the bank 
public funds of Elbert County in the sum of $3,764.88, together with 
accrued interest of $40.00; and that demand was made upon the bank 
and upon the receiver for the payment of such deposit, and the same 
refused. 

The trial court sustained demurrers to the amended answer and peti- 
tion in intervention. The surety company and Worrall elected not to 
plead further. The trial court rendered judgment in favor of the re- 
ceiver for the return of the bonds and for damages. 

The Act of June 25, 1930 (46 Stat. 809), section 90, title 12 USCA, 
in part reads as follows: 


‘**Any association may, upon the deposit with it of public money of 
a State or any political subdivision thereof, give security for the safe- 
keeping and prompt payment of the money so deposited, of thé same 
kind as is authorized by the law of the State in which such association 
is located in the case of other banking institutions in the State.’’ 


Section 1, ¢. 83, p. 280, Colo. S. L., 1927, provides that each county 
treasurer shall deposit all public funds coming into his possession ‘‘in 
one or more responsible banks located in . . . Colorado’’; that 
before making such deposits the treasurer may take from said bank or 
banks a bond conditioned that such deposits shall be promptly paid on 
the check or draft of the treasurer; that such depository bank may give 
in lieu of such depository bond certain kinds of bonds or other interest- 
bearing securities including ‘‘Farm Loan Bonds issued by any Federal 
Land Bank or joint stock land bank, . . . to be held by such Treas- 
urer as security for the prompt payment of such deposit or deposits’’; 
that such bonds or securities given in lieu of a depository bond shall be 
deposited in the custody of some national bank in Colorado, or in a bank 
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or trust company doing business under the laws of Colorado, under an 
escrow agreement executed in triplicate by the treasurer, the depository 
bank, and the escrow holder, to the effect that such security shall be 
held and safely kept by such escrow holder as security for the prompt 
payment of such deposits on the check or draft of the treasurer; and 
that one copy of such escrow agreement shall be kept by the depository 
bank, one by the county treasurer, and one by the escrow holder. 

The contract of pledge in the instant case was not entered into be- 
tween the bank and Worrall as treasurer, but it was entered into for his 
express benefit. The surety company was made the escrow agent, in- 
stead of a national bank located in Colorado, or a state bank or trust 
company. The contract was not entered into in triplicate, and a copy 
thereof was not delivered to the treasurer. Except as above indicated, 
the pledge of collateral security complied with chapter 83, supra. 

Counsel for the receiver contends that, since the pledge was not made 
in strict accord with chapter 83, supra, it was unauthorized by the pro- 
visions of section 90, supra, and that the receiver was entitled to recover 
such bonds without first accounting to the treasurer for the county 
moneys deposited with the bank. 

Section 90, supra, does not say a national bank may give security in 
the same manner, but that it may give security of the same kind as a 
state bank may give. Kind means class, character, sort, description. 
Webster’s New International Dictionary. Had Congress intended to 
limit the manner of giving the security, we think it would have said, 
‘‘of the same kind and in the same manner,’’ or used words of equiva- 
lent import. The plain purpose of the statute was to remove any doubt 
of the power of national banks to give security for public deposits, and 
in that respect to enable them to invite public deposits on an equal foot- 
ing with state banks. Baltimore & O. R. Co. v. Smith (C. C. A. 3) 56 
F. (2d) 799, 802. It is our opinion that it authorizes a national bank to 
give the same kind of security for public deposits as state banks are 
authorized to give, in a state in which such national bank is situate, and 
leaves to state law the question of the procedure to be followed in the 
giving of such security. But if it authorizes a national bank to give 
security for public deposits only in compliance with the provisions of 
state law, the power existed to pledge the bonds, and the only question 
is, whether there was such a substantial compliance with chapter 83, 
supra, as would bind the bank. 

An examination of the cases relied on by counsel for the receiver has 
led us to the conclusion that many of them are distinguishable from, 
and do not control the instant case. For example: In Sneeded v. City 
of Marion (C. C. A. 7) 64 F. (2d) 721, 729, the court said: 


‘Section 316, c. 24, Smith-Hurd Rev. St. Ill. 1931, and paragraph 
374, supra, expressly provides that before any Illinois bank may receive 
a deposit of public funds, of the kind herein described, it shall execute 
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a bond with sureties approved by the president of the city council, as 
security for the return of the money deposited; and it is not authorized 
to give, nor is the treasurer authorized to accept, other security.’’ 


There, the bank was not authorized to secure the deposit by securi- 
ties which it undertook to pledge for that purpose. It was authorized 
to secure the deposit only by a surety bond. Here, the bank was ex- 
pressly authorized to pledge the bonds, but failed to do so in exact ac- 
cord with the statute. In Parks v. Knapp (C. C. A. 8) 29 F. (2d) 547, 
the sureties on the depository bond undertook to hold the collateral 
pledged to protect themselves. Here, the appellants are undertaking to 
hold the pledged collateral to protect the county, for whose benefit the 
bank had express power to make the pledge. Texas & P. R. Co. v. Pot- 
torff (C. C. A. 5) 63 F. (2d) 1, 3, concerned a private deposit, and a 
dictum therein, as we shall presently show, sustains the contention of 
appellants. 

While there are decisions to the contrary, the rule supported by 
many well reasoned decisions is that where the legislature of a state has 
declared by express statutory enactment that deposits of public funds 
shall be secured, thereby indicating that the public policy of the state 
is not only to permit but to require the securing of such deposits, con- 
tracts to secure such deposits made in. good faith should be sustained, 
although not entered into in exact accord with the statutory require- 
ments. 

In Texas & P. Ry. Co. v. Pottorff, supra, the court said: 


**Cases, and these are supported, we think, by the better reasons, 
holding that, where the Legislature of a state has declared in specific 
statutes that deposits of public money must be secured this sufficiently 
indicates the public policy of the state toward the securing of public 
deposits, to sustain contracts whether in exact accordance with the 
statute or not, made in good faith for their security, are, First Am. 
Bank & Trust Co. v. Palm Beach, 96 Fla. 247, 117 So. 900, 65 A. L. R. 
1398, 1400; Melaven v. Hunker, 35 N. M. 408, 299 P. 1075; Cameron v. 
Christy, 286 Pa. 405, 133 A. 551; McFerson v. Nat. Surety Co., 72 Colo. 
482, 212 P. 489; ¢/f Michie Banks & Banking, Vol. 4, p. 22, § 19.” 


The treasurer deposited the public moneys in the bank. It was the 
duty of the bank to give security therefor in accordance with the provi- 
sions of chapter 83, supra. This it undertook to do by pledging proper 
securities and depositing them with the surety company, instead of with 
an authorized bank. Under these circumstances we are of the opinion 
that the bank is bound by the pledge and cannot defeat it by setting up 
that it did not pledge the bonds in strict compliance with the statute. 
Schornick v. Butler (Ind. Sup.) 185 N. E. 111, 112; Melaven v. Hunker, 
35 N. M. 408, 299 P. 1075; Williams v. Earhart, 34 Ariz. 565, 273 P. 728. 

Furthermore, the bank has not returned the deposit. When it re- 
ceived the deposit, it was its duty to secure the same in the manner pro- 
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vided in the statute. Under such circumstances it ought not to be per- 
mitted to recover the security without returning the deposit. Schornick 
v. Butler, supra; State Bank of Commerce v. Stone, 261 N. Y. 175, 184 
N. E. 750, 754; Melaven v. Hunker, supra. 


Reversed and remanded with instructions to overrule the demurrers. 


WITHDRAWAL OF CASH LETTER FROM POST 
OFFICE 


Guardian National Bank v. Huntington County State Bank, Supreme 
Court of Indiana, 187 N. E. Rep. 388 


The deposit in the post office by a drawee bank of a cash letter, 
advising a correspondent bank that certain checks, mailed to the 
drawee by the correspondent, have been paid, does not constitute a 
payment of the checks where the drawee obtains possession of the 
letter from the post office and changes it to indicate that payment 
of the checks has been refused. 

Under an earlier rule a letter deposited in the post office was 
deemed to have become at that moment the property of the addressee. 
This was because, at that time, a letter, once posted, could not be 
repossessed by the sender. But, in 1913, the Post Office Department 
adopted a regulation permitting a letter, which has been mailed, to 
be recovered by the sender without the consent of the addressee. 

In this case the defendant bank received in the mail from a 
correspondent certain checks drawn on it by one of its depositors. 
The checks were entered in the bank’s check journal and cash sheet, 
but were not charged against the depositor’s account on the ledger. 
A letter, advising that the checks had been paid, was addressed to 
the correspondent bank and mailed. Shortly afterwards the cashier 
of the defendant learned that other checks, which had previously 
been placed to the credit of the depositor, had not been collected. 
He went to the post office, secured the return of the letter and 
changed it to fit the altered situation. In this action, brought by the 
bank which owned the checks, it was held that the circumstances re- 
cited did not constitute a payment of the checks and that the plain- 
tiff could not recover. The change in the post office regulations 
saved the defendant bank $55,000, the aggregate amount of the 
checks involved. 


Action by the Guardian National Bank against the Huntington 
County State Bank and another. Judgment for defendants, and plain- 
tiff appeals. Affirmed. 

Transferred from Appellate Court under section 1357, el. 2, Burns’ 
1926, Acts 1901, p. 565, ¢. 247, § 10, el. 2. 

Superseding opinion in 178 N. E. 574. 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1156. 
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Cline & O’Malley, of Huntington, Altheimer & Mayer, of Chicago, 
Ill., McMahon & Smith, of Gary, A. B. Manion, of Chicago, IIl., and 
Robert Van Atta, of Marion, for appellant. 

Bowers, Feightner & Bowers, of Huntington, John R. Brown, and 
Eben Lesh, of Huntington, for appellees. 

FANSLER, J.—Action by appellant to recover upon four checks 
aggregating $35,000, drawn by the Steinbrenner Rubber Company upon 
appellee Huntington County State Bank. Trial by jury and judgment 
for appellees, from which this appeal is taken. Appellant assigns as 
error the overruling of its motion for a new trial. The questions pre- 
sented involve the sufficiency of the evidence, the giving of, and refusal 
to give, certain instructions, and the admissibility of one item of evi- 
dence. There is no conflict in the evidence except as to one matter, to 
which we will hereafter refer. 

Appellant and the appellee bank were engaged in the banking busi- 
ness in Chicago, ill., and Huntington, Ind., respectively. The Stein- 
brenner Rubber Company was an Indiana corporation, with its prin- 
cipal office at Noblesville, and had accounts with both appellant and the 
appellee bank. On December 24, 1925, the Steinbrenner Company drew 
its four checks aggregating $55,000 on the appellee bank, and deposited 
them to its account with appellant. The checks, together with others, 
were deposited by appellant in the National Bank of the Republic of 
Chicago for collection, and passed in succession through the National 
Bank of the Republic and the Federal Reserve Bank of Chicago to the 
First National Bank of Fort Wayne, Ind., where they were received on 
December 29th. 

The First National Bank of Fort Wayne and the appellee bank were 
correspondents, and had adopted the custom of handling checks and 
commercial paper between themselves by a system of charges and cred- 
its, each carrying an account with the other. It was their custom when 
checks came into the hands of either, drawn upon the other, to charge 
the amount of the checks to the account of the payee bank and immedi- 
ately mail the same to the payee for credit in what was known as a 
‘‘eash letter.’’ The letter itself was just a list of figures, without de- 
scription of the items involved, the amounts and total of which should 
correspond with the amounts and total of the items inclosed. It was 
the custom to acknowledge the remittance by letter, mailed on the day 
the cash letter was received, and, in the event the payee declined to 
honor or pay any check contained in the letter, to return the check with 
the acknowledgment, and upon return of the check the charge previ- 
ously made would be canceled. The First National Bank of Fort Wayne, 
upon receiving the checks here involved, charged the appellee bank 
therewith, and included the checks and charge, with other items, in a 
cash letter to the appellee bank. This cash letter was received by the 
appellee bank on the morning of December 30th. 
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The appellee bank in its accounting system maintained what was 
called a run sheet or check journal and a general cash sheet. The 
amounts of checks received were listed on the check journal, without a 
description of the check, however; merely a list of figures; and the 
general cash sheet was maintained for the purpose of showing the bank’s 
eash condition, without description of the items involved or the amounts 
being entered. The appellee bank maintained ledgers in which cus- 
tomers’ accounts were kept, which were known as individual ledgers. It 
was the appellee bank’s practice in dealing with checks received in the 
morning mail, or over the counter, before 11 o’clock, to post the checks 
to the depositor’s account in the ledger, after which the amounts of the 
checks were put upon the check journal. From this practice was ex- 
cepted checks which had been indicated to be held out for scrutiny or 
examination. Checks received after 11 o’clock a. m., and those which 
had been held out of the ‘‘first run’’ and afterwards approved, were 
dealt with in the ‘‘seecond run.’’ The amounts of these were placed 
upon the check journal, but were not entered on the ledger as a charge 
and eredit to a customer’s account until the following day. 

When the cash letter containing the checks in question was opened 
at appellee’s bank, the cashier directed the bookkeeper to hold the checks 
in question out of the first run. Thereafter they were approved by the 
cashier and were entered on the check journal, but were not entered 
upon the ledger as a charge against the account of the Steinbrenner 
Rubber Company, nor as a credit to the First National Bank of Fort 
Wayne. It was the practice to stamp checks ‘‘paid’’ when the entry 
was made in the customers’ ledger, and the checks in question were not 
stamped ‘‘paid.’’ At the close of business the general cash sheet was 
made up and the amount of the checks was included on that sheet as a 
charge against the bank. After the general cash sheet was balanced, it 
was the practice to send out letters of advice and eredit to correspond- 
ing banks. Such a letter was prepared, signed, sealed, and mailed to 
the First National Bank of Fort Wayne, advising it that the checks in 
question had been paid. After the appellee bank had closed and the 
letter had been deposited in the mail, the cashier of the appellee bank 
was informed over the telephone, between 6 and 7 o’clock p. m., that 
certain checks of the Steinbrenner Rubber Company, previously drawn 
on appellant and deposited with the appellee bank to the Steinbrenner 
account, and which had gone forward for collection, had been protested 
by the Federal Reserve Bank of Chicago. The cashier of the appellee 
bank then went to the post office and took out the letter to the Fort 
Wayne bank. He caused the checks in question to be protested, changed 
the letter to the Fort Wayne bank by deducting from the eredit the 
sums of the cheeks, and redeposited the letter in the mail that evening, 
and it was delivered to the Fort Wayne bank the next day. 

The only conflict in the evidence concerns a telephone conversation 
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between a representative of the appellant and the cashier of the ap- 
pellee bank on the morning of December 30th. Appellant’s representa- 
tive testified that the cashier of the appellee bank said the checks had 
been paid. The cashier of the appellee bank testified that he said the 
checks would be paid. We must assume that the jury believed that 
version most favorable to the appellee bank. 

The case was tried upon the theory that the question of whether or 
not the checks had been paid by crediting the Fort Wayne bank with 
the amount thereof was a question of fact to be determined by the jury 
from all of the circumstances in evidence, and that the custom and 
practice of the appellee bank in honoring and paying checks received 
by mail was pertinent to a determination of that question. 

It is contended by appellant that the rules of law governing offer 
and acceptance as consummating a contract are controlling. Appellees 
contend that no acceptance was involved, since the transaction consti- 
tuted a presentment for payment, and the question is merely whether 
payment was made. If payment was made, it was by crediting the 
amount to the Fort Wayne bank and thus creating an executory con- 
tract to pay the amount to that bank upon demand, which was analogous 
to an acceptance. By offer and acceptance a contract is created, while 
by payment a contract is discharged. 

If a check is presented to a drawee bank at a teller’s window and is 
paid, or is entered as a credit in the passbook of the depositor, or a 
deposit slip or other memoranda is issued and delivered to the depositor 
showing that the check is credited to his account, the bank is bound. 

But we have no such situation here. These checks were sent by mail, 
and the payee bank was not bound until it had done something, which 
was the equivalent of paying the checks or accepting them as a credit 
to the account of the remittor. 

The checks were not marked ‘‘paid’’ nor were they entered on the 
appellee bank’s ledgers either as a charge against the account of the 
drawer or as a credit to the account of the Fort Wayne bank. The 
check journal and cash sheet were part-«of the system of bookkeeping 
maintained for the bank’s convenience and to expedite its business, and 
were obviously not intended for delivery to its depositors nor as a 
record of its accounts with its depositors. Cohen v. First National Bank 
of Nogales, 22 Ariz. 394, 198 P. 122, 15 A. L. R. 701. 

Whether the question involved is payment or acceptance, the entries 
referred to can have no significance. An intention to pay is not pay- 
ment, for, even though one may have procured the money with which to 
pay, and made an entry in his books showing payment, and delivered 
the money to his servant or agent with instructions to pay, and started 
the agent or servant on his way to make payment, yet he may recon- 
sider, recall his servant, change his entries, and there is no payment. 
And the same is true concerning the acceptance of an offer; one may 
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decide to accept and prepare a letter of acceptance and give it to his 
servant with directions to deliver, and the servant may be on his way, 
but he may be recalled and the terms of the acceptance altered or withb- 
drawn altogether, which is as if all of these transactions had merely 
taken place in the mind. New v. Germania Fire Insurance Co., 171 Ind. 
33, 85 N. E. 703, 131 Am. St. Rep. 245. 

The language of Justice Mitchell, in the case of Purviance v. Jones, 
120 Ind. 162, 21 N. E. 1099, 16 Am. St. Rep. 319, applies equally to 
payment or acceptance, and is as follows: ‘‘ While it is not indispensable 
that there should have been an actual manual transfer of the instrument 
from the maker to the payee, yet to constitute a delivery it must appear 
that the maker in some way evidenced an intention to make it an en- 
forceable obligation against himself, according to its terms, by surren- 
dering control over it, and intentionally placing it under the power of 
the payee, or of some third person for his use.”’ 

We are not unmindful of the fact that under some circumstances 
silence may be treated as an acceptance, but no such situation arises 
here. If there is any evidence which is entitled to consideration, incon- 
sistent with the verdict and indicating payment or acceptance, it is the 
deposit in the United States mails of the cash letter giving credit to the 
Fort Wayne bank. 

It has undoubtedly been the rule in this country and in England 
that the depositing of a communication in the mails amounts to a deliv- 
ery. The rule, as laid down in the leading eases and approved by this 
court, is stated in Barrett v. Dodge, 16 R. I. 740, 19 A. 530, 531, 27 Am. 
St. Rep. 777, as follows: ‘‘By depositing the note, in the mail, with the 
intent that it shall be transmitted to the payee in the usual way, the 
maker parts with his dominion and control over it, and the delivery is, 
in legal contemplation, complete.’’ New v. Germania Fire Insurance 
Co., supra; Mactier’s Adm’rs v. Frith, 6 Wend. (N. Y.) 103, 21 Am. 
Dee. 262; note, 32 Am. Rep. 40. 

It will be noted that in the rule as stated in the leading cases the 
element of surrendering control is always present. In some of the de- 
cisions which rely upon the leading cases that element is not included 
in the statement of the rule. It is often said that the rule depends upon 
the fiction that the post office is the agent of both parties. But agency 
is a question of fact, and the courts have ever been conscious of the diffi- 
culty of an agent serving two masters. It appears that in England, and 
in this country for a considerable time at least prior to 1913, commu- 
nications deposited in the mail could not be recovered by the depositor, 
and by depositing in the mail the depositor parted with his dominion 
and control over the communication. The post office took control and 
possession for the addressee exclusively, and bound itself to hold posses- 
sion and control for him and to deliver to him. The post office, there- 
fore, became the agent of the addressee and of no one else, and, when 





§2 THE BANKING LAW JOURNAL 


it received the communication, it received it for the addressee and for 
no one else, and, when it took possession, it was for the addressee and 
for no one else, and for the purpose of delivery to the addressee and for 
no other purpose. It follows that the post office was not the agent of 
both parties. And thus the situation fits the rule, and, when a com- 
munication was delivered to the post office, the mailor, in fact, parted 
with his ‘‘dominion and control over it,’’ and the delivery was in fact, 
as well as in legal contemplation, complete. 

But in 1913 the Post Office Department adopted a regulation by the 
terms of which, under certain conditions, a communication which has 
been mailed may be recovered as a matter of right and without the con- 
sent or authority of the addressee. Under this regulation, when a com- 
munication is mailed, it is as though it is intrusted to the sender’s agent 
or servant for delivery, and is subject to recall at any time before 
actual delivery. Under any normal rule of construction, therefore, the 
post office must be deemed the agent of the sender, since, under the cir- 
cumstances, the rights and obligations of the sender and the post office 
are exactly the same as in the case of a private messenger or servant. 
And, since the sender exercises absolute and complete control over the 
communication while it is in the hands of the post office, and until de- 
livery, it is as though it is still in his own possession, and there has been 
no delivery within the rule laid down in the ease of Purviance v. Jones, 
supra. 

The post office has not always been considered the agent of both 
parties to a transaction. Payment is not effectuated by depositing cur- 
rency due the creditor in the mail, and until the remittance gets into 
the hands of the creditor he is not bound unless he expressly or by im- 
plication directs or consents that payment be so made. 48 C. J. 594, 
and eases cited. And, under this rule, where money is deposited in the 
post office and is lost, the loss is upon the depositor. , 

In Ex parte Cote, L. R. 9 Ch. 27, the English court of appeals in 
chancery considered this question. A banker in Lyons, France, in- 
dorsed bills of exchange to a merchant in London, and mailed them in 
the post office at Lyons. Under the postal regulations of France, the 
sender was entitled to recover the letter from the mail if he made due 
application. For reasons sufficient to him, the Lyons banker decided to 
withdraw the letter from the mail. It was contended that delivery was 
effected by the posting of the letter. The English court, in deciding 
that there was no delivery, said: 


‘‘In order to make the property in the bills pass, it is not sufficient 
to indorse them; they must be delivered to the indorsee, or to the agent 
of the indorsee. If the indorser delivers them to his own agent, he can 
recover them; if to the agent of the indorsee, he cannot recover them. 

‘‘The question therefore, arises, of which party the postoffice is the 
agent. In this country, where the sender of a letter cannot get it re- 
turned after it has been posted, if the indorsee of a bill authorizes the 
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indorser to send the bill through the postoffice, the bill, as soon as it is 
posted, becomes the property of the indorsee. But according to the 
regulations of the French postoffice, a person who posts a letter may get 
it back on complying with certain forms at any time before the letter 
has left the town where it is posted. I am inclined to think that the 
effect of that rule is that the postoffice is the agent of the sender of the 
letter until it leaves the town, and that the indorsement of the bills con- 
tained in it is not complete till the letter is despatched from the town.’’ 


In the case of Traders’ National Bank v. First National Bank, 142 
Tenn. 229, 217 8. W. 977, 979, 9 A. L. R. 382, in which the facts were 
almost identical with those in the instant case, the court followed the 
reasoning of the English case. But, after deciding the question in- 
volved, the court said: ‘‘In ordinary cases we will adhere to the old rule 
that the mailing of a letter amounts to a delivery of its contents to the 
person to whom it is addressed. This, however, is subject to the power 
of the person sending the letter to recover it from the mails, under the 
Postal Regulations of 1913. Such a delivery is therefore subject to be 
defeated by the proper exercise of such power.”’ 

If the post office is the agent of the sender in a case involving the 
mailing of a draft, because of the fact that the sender may recover the 
same, how can it be said that it is not the agent of the sender in the 
ease of an acceptance of an offer which is subject to the same regula- 
tion? No rule of construction has been suggested that would permit of 
treating a messenger from whom a message may be recalled as the agent 
of any one but the sender. 

The time at which payment would become effective or a contract 
consummated by acceptance of an offer is controlled by contract, express 
or implied. The parties are bound to know the rules and regulations of 
the Post Office Department, and must be considered as acting in the 
light of those rules, and, unless it appears by expression or implication 
that the parties intended that the acceptor or remittor should have no 
right to withdraw his communication after mailing, it must be assumed 
that they intended that he should continue to exercise control of it, and 
that therefore, following the normal rules of interpretation, the post 
office should be his agent. 

We conclude that the post office is the agent of the sender so long 
as the communication may be withdrawn by him, regardless of whether 
the transaction be treated as a payment or an acceptance of an offer to 
contract, and therefore the evidence supports the verdict of the jury. 

In view of our conclusion, there was no error prejudicial to appel- 
lant in giving or refusing instructions. 

Appellant urges that the court erred in admitting in evidence as an 
exhibit the claim filed by the Guardian National Bank in the matter of 
the Steinbrenner Rubber Company receivership, which claim it is con- 
tended was based upon an entirely different transaction. The evidence 
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was irrelevant and immaterial, but we are unable to see how appellant 
could be injured thereby, nor how the jury could have reached any 
other conclusion than it did under the evidence. 

Judgment affirmed. 


DEPOSIT OF GUARDIANSHIP FUNDS IN 
PRIVATE BANK 


In re Maynes’ Estate, Surrogate’s Court, New York County, 266 N. Y. 
Supp. 501 


A guardian will not be responsible for guardianship funds lost 
through the failure of a private banking firm, with which the funds 
were deposited, in the absence of bad faith or negligence. 


Proceedings in the matter of the judicial settlement of the account 
of proceedings of Beatrice Maynes, as general guardian of Beatrice 
Maynes, an infant, and proceedings in the matter of the judicial settle- 
ment of the account of proceedings of Beatrice Maynes, as general 
guardian of James Maynes, an infant. 

Decree in accordance with opinion. 

Samuel 8S. Pines, of New York City, for petitioner Beatrice Maynes, 
former guardian. 

Prince & Loeb, of New York City, for Anna Maynes, new guardian. 

Thomas E. White, of New York City, for objectant Fidelity & De- 
posit Co. of Maryland, surety on bond of former guardian. 

FOLEY, 8.—The evidence does not establish proof of negligence or 
bad faith or other ground for surcharge against Beatrice Maynes, the 
former general guardian of the infants. It appears that the infants’ 
funds were deposited with the firm of Clarke Bros., private bankers. 
By reason of the bankruptcy of that concern these moneys have been 
unfortunately lost. The question is not one of any statutory duty im- 
posed upon a general guardian or other representative of the estate to 
deposit the trust funds in an incorporated bank under the supervision 
of the state superintendent of banks, as asserted by the present general 
guardian seeking the surcharge. There is no such statutory mandate. 
Good faith and reasonable diligence must be employed by the repre- 
sentative in the selection of the depository. 

In similar eases it has been held that the selection of a solvent private 
banker by the representative of the estate, and the subsequent loss 
through bankruptcy or other business failure, did not compel the rep- 
resentative to make good the loss to the estate. People ex rel. Nash v. 
Faulkner, 107 N. Y. 477, 14 N. E. 415. In estates in which the same 
firm of private bankers involved here was made the depository of trust 
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funds, no liability was found against the representative. Matter of 
Katherine Mahoney, N. Y. L. J., June 18, 1932; Martella, infant, v. 
Raskin Bros. Auto Sales Corp., Shientag, J., N. Y. L. J., January 31, 
1933. The rule is that the representative is not an insurer of the funds, 
but his conduct is to be tested by the exercise or lack of exercise of rea- 
sonable prudence. 

I specifically find that the surety on the bond of the guardian is not 
separately liable because of any recommendations to the guardian that 
the funds be deposited with the private bankers. The evidence fails to 
establish that their officers or representatives selected or recommended 
the depository. Submit decree on notice settling the account accordingly. 


RECEIVERSHIP FUNDS NOT ENTITLED TO 
PREFERENCE ON FAILURE OF BANK 


Isaac v. Stock, U. S. Circuit Court of Appeals, 66 Fed. Rep. (2d) 928 


Funds deposited by a receiver in a bank are not entitled to a 
preference in payment upon the failure of the bank. Such funds 
are trust funds in the hands of the receiver but, when deposited in 
the bank, the relation between the bank and the receiver is that of 
debtor and creditor. 

The funds here involved were held by one Isaacs, as receiver, 
under appointment by a Court of Chancery. He was also counsel 
for the bank and had knowledge of its perilous financial condition. 
Just before the bank closed, and while a run was in progress, he had 
the funds placed in a safe deposit box on the mistaken theory that 
the funds constituted trust funds in the hands of the bank and that, 
as receiver, he was entitled to payment in full. It was held that he 
was not entitled to a preference. He was only entitled to share with 
the other depositors in the assets of the bank. 


Suit by Samuel Stock, receiver of the National Bank of North Hud- 
son, at Union City, New Jersey, against Lionel Isaacs, individually, and 
as receiver of the B. & R. Manufacturing Company, Incorporated. From 
a decree in favor of the plaintiff, the defendant appeals. Affirmed. 

August Ziegener, of Jersey City, N. J. (Robert H. Brenner, of Jersey 
City, N. J., of counsel), for appellant. 

James D. Carpenter and McDermott, Enright & Carpenter, all of 
Jersey City, N. J., for appellee. 


BUFFINGTON, C. J.—In this case it appears that several directors 
of the National Bank of North Hudson signed a paper dated August 6, 
1931, reciting such bank was insolvent and requesting that it be placed 


NOTB—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §148. 
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in the hands of a receiver by the Comptroller of the Treasury. In pur- 
suance thereof such step was taken. The paper, which was later signed 
by Lionel Isaacs, also recited that ‘‘an examination of this Bank made 
as of July 22, 1931, disclosed losses exceeding the combined capital, sur- 
plus and undivided profits of this Bank rendering it insolvent.’’ Lionel 
Isaacs was counsel for the bank, a director thereof, and, in addition to 
his personal deposits, he had one of some $6,500 held as a receiver ap- 
pointed by the Court of Chancery of New Jersey. He had knowledge 
of the perilous condition of the bank. About fifteen minutes before it 
closed for business on August 5th, and while a run on it was in progress, 
Mr. Isaacs, with the consent of an officer of the bank, undertook to have 
the above deposit of $6,500 paid in bills which were placed in a safe 
deposit box of his in the bank. He held one key of the box and the bank 
officer the other key. Such was the situation when the bank passed into 
the hands of the receiver. Thereafter the latter filed this bill in equity 
against Isaacs to order him to join in opening the deposit box and giving 
the receiver the bills in question on the ground that he was seeking to 
gain an unlawful preference. Section 5242, Rev. St. (12 USCA §91). 
On final hearing it was so ordered, and thereupon this appeal was taken. 

We absolve Mr. Isaacs of any sinister purpose. He had on deposit 
personal funds of his own which he made no effort to withdraw. What 
he did was on the mistaken theory that because the funds in question 
were trust funds and were held by him as receiver under the Court of 
Chancery, the national bank was also a trustee and the national bank 
holds them not as a deposit but as a trust fund entitled to preference. 
We find no warrant for such contention. While as between Isaacs and 
the creditors of the company in the chancery receivership this was a 
fund in the bank, and the latter was a trustee. But when Mr. Isaacs 
deposited such trust fund, it by no means follows that by the deposit of 
the fund in the bank, the latter received it as a trustee. In point of 
fact it received it as it did all other deposits, mingled it with all other 
moneys deposited, and lawfully used it in its banking business. To hold 
otherwise would be to give a preference to funds deposited by guardians, 
executors, administrators, and other trust custodians. Moreover, the 
possession and control of the $6,500 had not passed from the insolvent 
bank. When the receiver was appointed, the money, in the identical 
bills, was in the bank building, and in a box of which the master key 
was, and is, retained by the bank and its receiver. The burden was on 
Isaacs to show his right to take the money from the bank’s possession. 
This he has failed to do. The decree below will therefore be affirmed. 
This view renders it unnecessary to discuss the other questions raised, 
all of which have been duly considered. 

As the trial judge did not file an opinion and, in consequence, has 
not shown the grounds for his decision, we affirm the decree on the rea- 
soning of this opinion. 
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Federal Legislation Affecting Banks 


(Continued from page 24) 


present session, provides for a tax on the reserves of member banks of 
the Federal Reserve System and reads as follows: 


‘“That a tax of 2 per centum per annum shall be paid to the Comp- 
troller of the Currency, by all national banks, and all State banks who 
are members of the Federal Reserve System, on all sums of cash or nego- 
tiable instruments held by such banks for a period of more than one 
month in each year in excess of 20 per centum of the required cash re- 
serve to be held by such banks under the laws of the United States of 
America and the rules and regulations of the Comptroller of the Cur- 
rency: Provided, however, That the Comptroller of the Currency shall 
have the right and privilege to suspend this requirement as to any or all 
of such banks, whenever, in his opinion, an emergency has arisen in the 
eonduct and affairs of any or all of such banks that would jeopardize 
the existence or solvency of the same during the period of such emer- 
gency.’’ 


Taxation of National Bank Shares. Senate Bill 1502, introduced by 
Sen. Norbeck on April 17, 1933, amends section 5219 of the U. S. Re- 
vised Statutes (12 U. S. Code, § 548 (b)) and reads as follows: 


‘‘In the case of a tax on shares, the taxes imposed shall not be at a 
greater rate than is assessed upon other moneyed capital used or em- 
ployed in the business of banking ; but investments by building and loan 
associations, savings and loan associations, co-operative banks, and. home- 
stead associations, in loans to their members secured by mortgages on 
real estate or assignments of the members’ stock therein, shall not be 
deemed competing moneyed capital within the meaning of this section, 
nor shall such associations or co-operative banks be held to be financial 
corporations as used in subdivision (c¢) of this section.”’ 


At present this section provides that states may not tax national 
bank shares at a rate greater than is assessed on other moneyed capital 
in the hands of individuals coming into competition with national banks. 
The existing statute further provides that securities held by individuals 
not engaged in the banking or investment business and representing 
merely personal investments, not in competition with national banks, 
are not to be deemed ‘‘moneyed capital.”’ 

Subdivision (¢), referred to in the above amendment, relates to a tax 
‘on or according to or measured by the net income”’ of a national bank. 


Liquidation of Bank by Depositors. House Bill 4133, introduced by 
Mr. Gasque on March 23, 1933 and held over to the present session, 
provides that the depositors of a closed bank shall have the right to take 
over and liquidate the bank in accordance with their own plans and 
purposes ‘‘when, (A) 66 per centum in amount of the total deposits and 
other liabilities as shown by the books of the bank, or (B) stockholders 
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owning at least two thirds of its capital stock, or (C) both depositors 
and other creditors representing at least 66 per centum in amount of 
the total deposits and other liabilities and stockholders owning at least 
two thirds of its outstanding capital stock as shown by the books of the 
bank, shall consent thereto in writing.’’ 


Purchase of Assets of Closed Bank by National Bank. Senate Bill 
1849, introduced on June 6, 1933, by Sen. Townsend, authorizes the 
Comptroller of the Currency to offer the assets of any national bank, 
which is closed on the date when the bill becomes a law, to the national 
bank submitting the highest bid therefor. If the amount realized by the 
purchasing bank is in excess of the amount paid by such bank, the ex- 
cess up to the net deposit liability of the closed bank is to be paid pro 
rata to its depositors. The bill authorizes the Comptroller of the Cur- 
rency to permit the purchasing bank to establish a branch at the place 
of business of the closed bank. The bill also covers the assets of closed 
state banks which are offered by the appropriate state banking authority 
to the Comptroller for sale by him. 


Notes of Finance and Credit Companies Made Eligible for Discount. 
House Bill 4551, introduced by Mr. Ayres of Kansas on April 3, 1933, 


and held over to the present session, proposes to make eligible for dis- 
count by Federal Reserve banks the notes of finance and credit com- 
panies, the proceeds of which have been or are to be used for one or 
more of the following purposes: 


‘‘(a) For the purchase of obligations or evidences of indebtedness 
created in the marketing of goods on a deferred payment plan; 

‘‘(b) For the purchase of goods for resale; 

‘*(e) For the purchase of obligations or evidences of indebtedness 
given for the purchase of goods for ‘resale ; and 

‘*(d) For the purchase of accounts receivable growing out of the 
sale of goods.’’ 


HOME MORTGAGES 


Extension of Period for Recovery of Homes. Section 4 (g) author- 
izes the Corporation, for a period of three years after the enactment of 
the Act (June 13, 1933), to exchange bonds or advance cash for the 
purpose of redeeming homes lost by foreclosure, forced sale, or volun- 
tary surrender, within two years prior to such exchange or advance. 

House Bill 6975, introduced by Mr. Montague on January 16, amends 
this section by making it applicable to homes lost within three years 
prior to the exchange or advance. 


Circulation Privilege. House Bill 6141, introduced by Mr. Ellen- 
bogen on January 3, extends the circulation privilege to bonds of the 
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Home Owners’ Loan Corporation up to fifty per cent. of their face 
value, upon the deposit of such bonds by any Federal Reserve bank 
with the Treasurer of the United States, in the same manner as direct 
obligations of the United States, notes, drafts, bills of exchange, or 
bankers’ acceptances are deposited under the existing law. This is an 
amendment to section 401 of the Emergency Bank Act of 1933 (12 
U.S. Code, § 445). 

The bill also provides that the Treasurer of the United States shall 
collect interest on bonds deposited as security for circulating notes and 
apply the same to the redemption of the notes. The fifty per cent. cir- 
culation privilege is extended to national banks depositing Home Own- 
ers’ Loan Corporation bonds with the Treasurer of the United States. 
The bill provides that the prohibition against national banks issuing 
circulating notes in excess of capital stock, shall not apply to notes 
issued under this law. Under the bill, any national bank desiring to 
withdraw notes may take up the bonds theretofore deposited, upon 
deposit with the Secretary of the Treasury of lawful money in sums of 
not less than one thousand dollars. 


Guaranteeing Principal of Bonds Issued by the Home Owners’ Loan 
Corp. Senator Capper introduced on January 11 the following bill 
(S. 2231) amending the first four sentences of subsection (c) of section 


4 of the Home Owners’ Loan Corporation of 1933 and guaranteeing 
principal, as well as the interest, of bonds issued by the Home Owners’ 
Loan Corporation. A number of similar bills have been introduced in 
the House. 


Miscellaneous Bills. Senate Bill 2065, introduced by Senator Tram- 
mell, seeks to amend. section 4 (f) of the Home Owners’ Loan Act of 
1933 by increasing the capital of the Corporation from $200,000,000 to 
$700,000,000, the increase to be used in making direct advances to mort- 
gagors, up to 40% of the value of the property, where the mortgagee 
refuses to accept the Corporation’s bonds and the mortgagor is unable 
to obtain a loan from ordinary lending agencies. 

House Bill 6155, introduced on January 3 by Mr. McKeown, declares 
an emergency and requires mortgage holders to obtain permission of 
court before bringing an action of foreclosure. 

House Bill 6542, introduced on January 8 by Mr. Miller, authorizes 
the Reconstruction Finance Corporation to accept bonds issued by the 
Home Owners’ Loan Corporation at face value in payment of obliga- 
tions due to the Reconstruction Finance Corporation. 

House Bill 6564, introduced by Mr. Ellenbogen on January 8, pro- 
vides that the securities authorized to be issued by the Home Owners’ 
Loan Corporation be increased from $2,000,000,000 to $5,000,000,000 
and reduces the interest rate from 4% to 34%. The bill guarantees the 
bonds as to principal as well as to interest. It permits the discount of 
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the bonds by the Federal Reserve banks and makes the bonds lawful 
investments for fiduciaries. The bill also provides for loans in cash for 
taxes, maintenance and necessary repairs, up to 50% of the value of 
the property. It provides that the Corporation may exchange bonds or 
advance cash to redeem homes lost by foreclosure, ete., subsequent to 
January 1, 1931. It further permits the Corporation until June 13, 
1936, to finance homes erected after the enactment of the Act, and ex- 
tends the circulation privilege to the bonds. 

House Bill 6460, introduced by Mr. Duffey on January 5, provides 
for loans not to exceed in the aggregate $500,000,000, for the construe- 
tion of homes, no loan to exceed 75% of the value of the structure and 
the land, or the sum of $20,000. The Reconstruction Finance Corpora- 
tion is authorized to make the funds necessary for this purpose available 
to the Secretary of the Treasury. 

House Bill 6169, introduced by Mr. Swank on January 3, provides 
for the refinancing of mortgages on homes at a reduced rate of interest, 
the funds for such purpose to be provided by the issuance of Federal 
Reserve notes through the Federal Reserve bank system, against mort- 
gages received by the Federal Home Loan Bank Board on such homes. 


RECONSTRUCTION FINANCE CORPORATION 


Continuation of Powers of Reconstruction Finance Corporation. On 
January 15, the Senate passed and sent to the House Senate Bill 2125 
extending the life of the Reconstruction Finance Corporation, which, 
under the existing law, would have expired on January 22, to February 
1, 1935, or such earlier date as the President may fix by proclamation. 
The bill provides that no disbursement shall be made by the Corpora- 
tion on any commitment or agreement after one year from the date of 
such commitment or agreement. The termination by law of the func- 
tions of the Corporation within such one year period is not to be con- 
sidered to prohibit disbursements on prior commitments or agreements. 
The bill also increases the amount of securities which the Corporation 
is authorized to have outstanding at any one time, by eight hundred and 
fifty million dollars. The bill was passed by the House on the same day 
and has been signed by the President. 


Purchase of School Warrants. House Bill 6971, introduced on Jan- 
uary 16 by Mr. MecClintic, authorizes the Reconstruction Finance Cor- 
poration to purchase, at face value, warrants issued by public school 
districts, issued in payment of the salaries of teachers and employees. 
In order to be eligible, such warrants must have been registered by the 
County Treasurer as being valid and unpaid and must be indorsed by 
the payee and deposited with the county school superintendent for sale 
to the Corporation. 
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NATIONAL RECOVERY ACT 


Public Works Projects. Senate Bill 1989, introduced by Senator 
MeNary on January 4, amends section 203 (a) (1) of the National 
Recovery Act, which authorizes the President, through designated 
agencies, to construct, finance or aid in the construction or financing of 
public works projects, by adding at the end thereof the following: 


‘“‘and to finance or aid in financing the acquisition by a State, 
municipality, or other public body of any such public-works project, 
completed or in process of completion, the construction of which was 
carried out in whole or in part with the aid of public moneys.’’ 


Grants for Construction by Institutions Not Operating for Profit. 
Senate Bill 2070, introduced in the Senate by Senator McKellar on 
January 7, amends section 203 of the National Industrial Recovery Act 
by authorizing grants for the construction, repair, or improvement of 
public works projects to the extent of 30% of the cost of labor and 
materials ‘‘to nondenominational education institutions not operating 
for profit, for purposes and projects designed to serve the interests of 
the general public, such as hospitals in connection with class A medical 
schools.’’ As the law stands at present, such loans may be made to 
‘‘States, municipalities or other public bodies.’’ 


Sections Repealed. Senate Bill 2017, introduced by Senator Borah 
on January 4, provides for the repeal of that portion of section 5 of the 
National Recovery Act which reads as follows: 


‘*While this title is in effect (or in the case of a license, while section 
4 (a) is in effect) and for sixty days thereafter, any code, agreement, 
or license approved, prescribed, or issued and in effect under this title, 
and any action complying with the provisions thereof taken during such 
period, shall. be exempt from the provisions of the antitrust laws of the 
United States.’’ 


Senate Bill 1999, introduced by Senator Dickinson on January 4, 
proposes to repeal title I of the National Industrial Recovery Act with 
the exception of the first sentence of section 1 and sections 5 and 8 (a). 

Title I of the National Recovery Act covers, in general, the establish- 
ment of codes of fair competition and the administration of the provi- 
sions of the Act. The first sentence of section 1, referred to above, 
merely recognizes the existence at the present time of a national emer- 
geney. Section 5 provides that licenses issued under title I and acts of 
compliance with the provisions of the law shall be exempt from the 
operation of the antitrust laws and that nothing in the Act shall pre- 
vent an individual from pursuing the vocation of manual labor and sell- 
ing or trading the products thereof, or from marketing or trading the 
produets of his farm. Section 8 (a) deals with the application of the 
Agricultural Adjustment Act. 





BOOKS FOR BANKERS 


CREDIT MANUAL OF COMMERCIAL LAWS, 1934 Edition, National Agso- 
ciation of Credit Men, 38 South Clark street, Chicago, Ill.; 512 pages; price $4.00, 

A comprehensive legal digest containing a complete summary of all commercial 
laws relating to credits, collections and sales. It contains a detailed explanation of 
the rights, obligations and safeguards of creditors and debtors in all states. 

The 1934 manual is arranged in text book form according to the various steps 
in commercial transactions from the receipt of an order to its final disposition, in- 
cluding such important steps as checking the buyer’s responsibility and eol- 
lection methods. 

During the past year a total of 144 state legislatures passed laws affecting com- 
mercial transactions. These laws have all been checked and revisions made in the 
1934 text, thus providing the business or credit executive with valuable information 
on various legal aspects of his daily work. 


KEMMERER ON MONEY, by Edwin Walter Kemmerer. Publishers, The John 
C. Winston Co., Philadelphia, 208 pages, 4 charts. Price $1.50. 

The author of this book has had a wider experience in the field of reorganizing 
monetary systems than any one person has had before in history. Either as the 
president of financial advisory commissions or individually as financial adviser, dur- 
ing the past thirty years Dr. Kemmerer has taken an active part in reorganizing 
the money systems of twelve countries, located in five; continents. In nine of these 
countries his work involved the establishment of a gold standard currency after 
years of paper money inflation, and in eight of them it involved either the establish- 
ment of a new central bank or a thorough-going reorganization of an old one. This 
record has given Dr. Kemmerer, both in this country and abroad, the sobriquet of 
“The Money Doctor of the World.” 

The book deseribes our present monetary problems, explains the fundamental 
economic principles underlying them, and proposes a definite plan for a prompt 
return to the gold standard. 

The author is now Walker professor of international finance in Princeton 
University and is a past president of the American Economic Association. The 
countries which he has served as financial adviser, either as president of financial 
advisory commissions or in an individual capacity, include the Philippine Islands, 
Mexico, Guatemala, Columbia, Germany, where he served as monetary expert to the 
Dawes Commission, the Union of South Africa, Chile, Poland, Ecuador, Bolivia, 
Peru and China. 

Whether or not one agrees with him on the moot questions, discussed in this 
book, it must be recognized that they are the opinions of a man who has devoted 
most of his life to the study of the theory and history of money and to the practical 
application of this theory in the solution of the world’s monetary problems? 





